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OTES, checks, drafts and other classes commer- 
cial paper are the instruments upon which the 
business banking constructed. 


knowledge the rules which fix the liability 
parties dealing with these instruments important the 
banker. One obstacle acquiring this the 
fact that books the subject are invariably written from 
the lawyers’ point view. They are expressed legal 
phraseology and crowded with footnotes and citations. 


Mr. Redfield, the author this book, for many 
years lectured commercial paper before the classes 
the American Institute Banking. That one 
the reasons why has been able make interesting 
and readable narrative subject which, other 
books, scientific and complicated study. 


The book written from the bankers’ point view; 
the author familiar with the questions which confuse 
the banker and has had experience making these 
matters clear and interesting the lay mind. 


difficult adequately describe book this 
character; that why wish send you 
approval. 

The book handsomely contains 527 pages 
including most thorough appendix presents 
digest the statutes each state peculiar this 
subject. The price $5.00 per copy delivered. 
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Mere Addition Name Bank Account 
cient Constitute Present Gift 


Decedent, mother the defendant, had account with 
plaintiff bank which decedent had two occasions de- 
posited substantial sums her own money. Later decedent 
caused the bank add this account the maiden name 
her daughter, the defendant. The account and bank book 
were changed accordingly and stood thereafter the names 
“Phebe Sayles, Myrtella Inez Sayles and payable 
either the survivor them.” 

Seven years after decedent made this change the bank 
account, decedent executed will, paragraph which pro- 
vided follows: “Upon death direct executor here- 
inafter named divide the amount the balance then due 
from the Old Colony Cooperative Bank Providence 
the account standing name and designated No. 
S-639 and all funds and moneys any then due deposited 
credit said bank two equal parts, and direct 
said executor pay over and deliver one such equal 
parts daughter, Mary Smith Sayles Joy, and pay 
over and deliver the other said equal parts said grand- 
daughters, Eva Carr and Janice Joy, share and share 
alike for their own use forever.” 

Upon decedent’s death, defendant Thurber, executor 
her will, demanded the bank book and money deposited 
said account, No. The daughter, defendant this 
action, also made demand survivor named and described 
the bank book and account. There was conflicting evidence 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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whether bankbook had remained possession the bank 
the decedent since account was opened. Defendant daugh- 
ter also introduced various parts letters written her 
decedent which there were references the bank account. 
None these letters introduced daughter clearly showed 
what decedent’s intentions were with reference the bank 
account. 

was held that defendant daughter decedent, claimant 
the bank account survivor named and described therein, 
had not sustained burden proving that decedent 
tended present gift joint interest the deposit money, 
merely showing that decedent caused the bank add 
daughter’s name the account that stood the name 
the daughter and decedent, either the survivor them. 
The act the decedent evidenced her will, which de- 
cedent disposed the money deposited said account 
others than daughter named account precludes any conclu- 
sion that decedent had intended, the addition daughter’s 


name the account, make present gift her. The 
daughter’s name was intended most the nature 
testamentary disposition and these circumstances was 
invalid for failure comply with necessary statutory require- 
ments. Old Colony Co-Operative Bank Thurber al., 
Supreme Court Rhode Island, Atl. Rep. (2d) 747. 

its opinion, the Court said: 


The controlling question was whether July 15, 1932, Phebe 
Sayles freely and voluntarily made gift the appellant, take 
effect presently, joint interest the savings account the com- 
plainant bank represented bankbook No. S-639, appellant 
contended; whether Phebe Sayles intended such gift, any, 
take effect only upon her death, being the nature attempted 
testamentary disposition, respondent Thurber contended. 

The trial justice, his rescript, discussed the documentary evi- 
dence and testimony presented the parties; referred some length 
the character and value the mutilated documentary evidence 
which the appellant produced support her testimony; and also 
alluded the value placed her explanations for producing only 
the clipped portions snatches from those letters and for failing 
produce any part certain other important letters relied upon 
her. 
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After considering these and several doubtful and disputed charac- 
teristics the alleged letter October 1939, stated, sub- 
stance, that was not favorably impressed with appellant’s credi- 
bility. also found that the act her mother, evidenced the 
making her last will, which she disposed the money deposited 
that account specifically mentioning account “No. s-639”, was 
sharp conflict with and weighed heavily against any conclusion 
that the mother had intended, the addition appellant’s name 
this account and book, make and complete gift thereof 
praesenti. further found that the addition the appellant’s 
name was intended most the nature testamentary dis- 
position and these circumstances was invalid for failing comply 
with pertinent statutory requirements. all the evidence found 
that the appellant had not sustained the burden proving that her 
mother had intended and completed gift, take effect presently 
July 1932, joint interest the money deposited this account. 


The appellant now contends that the decision and decree were 
based upon misconception the law and that they are against 
the evidence and the weight thereof. From examination the tran- 
script evidence and the rescript, cannot agree with the ap- 
pellant’s first contention. The trial justice referred and quoted 
from several cases which this court consistently has laid down the 
principles law which govern this type case. His rescript clearly 
shows that understood such principles and that was seeking 
apply them the evidence before him. Therefore cannot 
said that his decision was based upon any misconception the law. 

The appellant’s principal contention that the decision the 
trial justice and the decree are clearly against the evidence and the 
weight thereof. She apparently argues the evidence were en- 
tirely undisputed and unequivocal. Some it, however, was con- 
flicting important issues, particularly the two principal pieces 
documentary evidence each which emanated from the action 
the alleged donor, viz., the form the account and the will. Other 
portions, though undisputed, were open clearly different interpreta- 
tions and the weight given those interpretations could 
influenced large measure the credibility accorded the ap- 
pellant’s own testimony and the documentary evidence submitted 
her. both them, the trial justice stated expressly that 
was not favorably impressed. Considering all the facts and cir- 
cumstances evidence, different minds could reasonably draw dif- 
ferent inferences and come fairly different conclusions thereon. 
Upon examination all the evidence and the exhibits, and with- 
out the opportunity see and hear the witnesses, cannot say 
that his decision and findings fact were clearly wrong. 
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Immaterial Alteration Negotiable Instrument 


The mere fact that note shows its face different ink 
and handwriting from the remaining portion the note al- 
legedly maker’s handwriting does not under the Negotiable 
Instruments Law impose upon the holder any preliminary duty 
explanation before admission Hershberger 
Hershberger, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 95. 


This case decided that the holder note not burdened 
within the rule the Negotiable Instruments Law with 
explanation alteration which clearly not material 
before the note can received evidence. 


Decedent was maker note $3,000 payable within 
one year, the payee being his father. Both maker and payee 
died, the payee having predeceased the maker the note. 
Plaintiff, administratrix payee’s estate, found this note 
the pocket the payee’s shirt the bureau drawer the 
room had occupied. Defendant, administratrix maker’s 
estate, denied any indebtedness the maker and contended 
that the note was forgery. The forgery complained ac- 
cording defendant consisted alleged alterations, one 
that the insertion the figure $3,000 and the name the 
payee the blank spaces were different ink and handwrit- 
ing from the other parts the note, the other was erasure 
and slight mark line under the initial “D” the payee’s 
name. 


was held that the fact that the figure $3,000 and the 
payee’s name were different ink and handwriting from other 
portion the note did not under the Negotiable Instruments 
Law impose upon the plaintiff any preliminary duty ex- 
planation before admission the note evidence. the 
alleged alterations consisting the erasure slight mark 
under the initial the payee’s name was held that 
was imperceptible and not material, and therefore not within 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §62. 
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the rule that note showed its face material alteration 
the burden was upon the holder explain before the note 
could received evidence. 

its opinion, the Court wrote: 


The alleged alterations were two kinds. The first consisted 
the insertion the figure $3,000 and the name the payee the 
appropriate blank spaces different ink and handwriting from the 
remaining portions the note which, according the testimony, 
were the handwriting Samuel Hershberger. This did not 
impose upon plaintiff any preliminary duty explanation. The filling 
the blanks, prior the signing the note, would clearly 
have been unobjectionable, and, even subsequent, would have been 
justified under section the Negotiable Instruments Law May 
16, 1901, 194, 56, 19, which provides that “Where the 
instrument wanting any material particular, the person pos- 
session thereof has prima facie authority complete filling 
the blanks Wm. Rambo Building Loan Ass’n 
Dragone, 305, Pa. 24, 26, 156, 311, 312; Lincoln Deposit Trust 
Co. Sanker, 305 Pa. 576, 582, 158 255, 256; McComsey 
McGowan, 325 Pa. 484, 485, 486, 190 884. The other alleged 
alteration was almost imperceptible erasure and slight mark 
line under the initial the payee’s name. this was fact 
alteration, which doubtful, and not the mere correction 
slip the pen, certainly was not material, and therefore not within 
the rule that note shows its face material alteration the bur- 
den upon the holder explain before the note may received 
evidence: Neff Horner, Pa. 327, Am. Rep. 555; Hartley 
Co. Corboy, 150 23, Citizens National Bank Balti- 
more Williams (No. 1), 174 Pa. 66, 303; Cornog Wilson, 
231, Pa. 281, 174; Miners Savings Bank Pittston Naylor, 
342 Pa. 273, 280, 287, 291. Here the court left the 
jury say whether there was any material alteration, and the jury 
found there was not, the court itself should have declared. 

the trial the defendant raised the further question that the 
signature the maker was not sufficiently proved, and challenged the 
competency the witnesses who testified support it. true 
that the burden was plaintiff establish its genuineness: Austen 
Marzolf, 307 Pa. 232, 235, 161 One plaintiff’s wit- 
nesses testified that had worked for thirteen years bank and 
trust company where Samuel Hershberger carried account, had 
frequently cashed his checks, some which presented person, 
and “knew his signature perfectly.” identified the signature 
several such checks and the note suit; while had never actually 
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stood over Samuel and watched him sign had seem him “write his 
name many time the desk and turn over the check the bank” 
either for deposit cashed; also was acquainted with the 
signature Samuel’s card which had been placed with the bank when 
the account was opened. Another witness testified that had been 
employed for twenty-one years another bank where Samuel had 
account, had seen him write his name, and was familiar with his 
signature; various occasions Samuel had presented checks bearing 
his signature which the witness cashed; identified the signature 
the note suit that Samuel Hershberger. third witness, 
who had had business dealings with him through long course 
years also identified the signature: testified that had seen 
“dozens” Samuel’s signatures cancelled checks. 


This evidence was competent and more than enough warrant 
jury concluding that the signature the note was genuine, 
especially defendant produced evidence the contrary. The 
‘witnesses were not called handwriting experts although least 
the first two them might have qualified such: Seaman Husband, 
256 Pa. 571, 575, 576, 100 941, 942, 948. While checks were 
exhibited them and the signatures thereon identified them 
genuine they did not base their opinion the authenticity the 
signature the note suit comparing with the checks; therefore 
the rule not applicable that, warrant the introduction into evi- 
dence writing offered standard, there must evidence 
person who saw the party write it, admission such party 
its being genuine, evidence equal authority: Shannon Castner, 
Pa. Super. 294, 329; Roloson’s Estate, 79, Pa. Super. 124. The 
witnesses gave their opinions merely persons acquainted with 
Samuel’s handwriting, permitted the Act May 15, 1895, 
69, section 161. One them testified had seen 
Samuel write his name, but that not necessary qualification 
disputed signature. The only requirement that acquainted 
with the handwriting the alleged signer, and such acquaintance 
may obtained many ways, for example, from assumption 
that signatures were genuine which had long acted upon such 
without challenge: United States Simpson, Pen. 437, 441; 
Berkley Maurer, Pa. Super. 363, 370; Id. Pa. Super. 171, 
182-185. the witnesses had for many years charged Samuel’s 
account money paid out reliance upon the genuineness the sig- 
nature his checks and had never questioned these transactions. 
Certainly such course dealing was sufficient acquaint them 
with his handwriting and enable them express opinion 
the signature controversy. 
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Liability Bank Consolidation 


bank which discontinues its banking business execut- 
ing consolidation contract with another bank has authority 
pledge all its assets secure payment promissory 
note executed evidence indebtedness the other bank which 
under the contract assumes the obligation paying all the 
depositors and bills payable the discontinuing bank. 
pursuance such consolidation bank has the right borrow 
money and pledge its assets secure payment the loan, 
and note executed this effect valid obligation the 
bank. Liquidation Farmers Trust Co., Appellate 
Court Indiana, Rep. (2d) 10. 

trust company, (hereinafter referred “first 
the result authorization its board directors and rati- 
fication majority its stockholders, entered into con- 
solidation contract with another trust company (hereinafter 
referred “second The consolidation contract 
substance provided for the payment the “second bank,” 
all the depositors the “first bank,” and for the payment 
all bills payable the “first bank.” ‘The “first bank” 
its part was execute promissory note the “second bank” 
the full amount all deposits and bills payable, secured 
collateral consisting all the assets the “first bank.” 
The “first bank” also agreed the time the transfer 
assign the “second bank” certain notes, securities and assets 
might selected the “second bank.” The “first 
further agreed deposit with the “second bank” all other 
assets not granted selected the “second bank” and 
known the “Guaranty Fund” for added security the 
transaction. 

Later the “first bank” pursuant the contract executed 
promissory note the sum $575,000 which the basis 
this action. Subsequently the “second bank” was placed 
under receivership and the receiver took possession for the pur- 
pose liquidation. official the state banking de- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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partment took charge the “first bank” for the purpose 
liquidation. part his inventory the state agent the 
“first bank” filed claim due the receiver the 
“second bank,” being the balance “first note 
“second bank.” receiver recommended that this claim 
allowed without priority preference. certain 
stockholders the “first bank” objected the allowance 
this claim and contended that there had been payment the 
balance due, transfer and sale all the assets 
ment “first bank’s” indebtedness, want consideration, 
that note was executed without authority, that contract be- 
tween the banks involved was ultra vires. receiver the 
“second filed claim for priority the note held 
him over all other creditors, which claim asserted that all 
the assets the “first bank” were pledged the “first bank” 
secure the payment the note sued upon. 


was held that the contract question was not contract 
the sale all the assets the “first bank” return for 
the “second bank’s” promise pay all the “first bank’s” lia- 
bility. The contract fact provided that the “second 
could its discretion select certain assets and securities 
deemed best and therefore was not obligated purchase 
all the assets the “first bank.” The bank” had the 
authority pursuance discontinuing its banking business, 
pledge all its assets secure payment the note 
executed evidence the indebtedness the “second bank” 
consideration the obligation assumed the “second bank” 
pay “first bank’s” depositors and bills payable. The note 
the “first bank” was valid and legal obligation which was 
enforceable and the receiver the “second bank” was entitled 
have his claim said balance due granted priority over 
the claims all other creditors the extent the security 
pledged the “first bank.” its opinion, the Court wrote: 


cannot agree with the appellant that this contract was con- 
tract sale all the assets the Farmers Trust Company, 
return for their promise pay all their liabilities. The contract 
itself specifically provides otherwise. the terms this contract 
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was expressly stipulated that the Farmers Trust Company would 
“grant, bargain, sell, assign, pay, transfer and deliver unto the Citi- 
zens Company its sole and absolute property such portions 
the notes, securities and others assets” should selected 
them, and all other assets were pledged collateral security for the 
payment the promissory note, which executed the Farmers 
Trust Company the amount the deposits and bills payable which 
the Citizens Trust Company had promised and agreed pay. Under 
the provisions this contract the Citizens Trust Company did not 
buy, and was not obligated buy, all the assets the Farmers 
Trust Company. There evidence the record support the court 
its finding that they did not contemplate make such purchase. 
the express provisions the contract the Citizens Trust Company 
did not assume and agree pay all the liabilities the Farmers 
Trust Company. They only assumed agreed pay “commercial 
deposits, trust deposits, savings deposits, contract deposits and time 
certificate deposits,” the same appear record the books 
the said Farmers Trust Company the date 
addition this they further agreed pay the “bills payable 
said The Farmers Trust Company” the same appear record 
the books the Farmers Trust Company. was entirely proper, 
therefore, for the contracting banks agree they did with reference 
the methods which the remaining assets the Farmers Trust 
Company should handled after the Citizens Trust Company had 
selected those which they desired purchase outright. Contracts 
this character have been frequently before the courts this state, 
and have been generally approved. the case South Bend State 
Bank Department Financial Inst., 1938, 213 Ind. 396, 
689, the court had before case similar many respects the 
one now under consideration. The court said, 213 Ind. page 404, 
page 693: “Looking the contract whole and con- 
sidering the reprsentation that the appellant was solvent, that 
sought avoid involuntary liquidation, that desired that its credi- 
tors and depositors should paid immediately, that the appellees agreed 
make such immediate payments, that the cashier, assistant cashier, 
and bookkeeper the appellant were employed the appellees assist 
the liquidation, and the many other conditions surrounding the 
banking situation South Bend that time, leads the inevitable 
conclusion that the contract did not contemplate outright sale 
the first instance, but was pledge the assets for the purposes 
named.” 

apparent from reading this record that the Farmers 
Trust Company was desirous discontinuing the banking business. 
order secure the payment their deposit liabilities and bills 
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payable was necessary that they either borrow large sums money 
induce some other financial institution take over these obliga- 
tions. ‘They accordingly determined enter into this contract with 
the Citizens Trust Company rather than borrow $300,000, which the 
record discloses the board directors had been authorized do. 

the date closing, the books the Farmers Trust Company 
showed the following 


221,899.33 

986,843.64 
194,515.16 
$1,181,358.80” 


was for the total amount these obligations that the first note 
the Farmers Trust Company was given. was secure the pay- 
ment this obligation that the assets the Farmers Trust Com- 
pany were pledged. This the bank had unquestioned authority do. 
our Supreme Court has said: “The right bank borrow 
money and pledge its assets for the payment thereof beyond serious 
question.” Shornick, Rec., Butler, 1933, 205, Ind. 304, 185 
111, 112, 186 326. See also Wilhelm Ryband, 1939, 215 

The record discloses that the time the execution the note 
for the above amount there was delivered the Citizens Trust Com- 
pany assets shown the books the Farmers Trust Company 
the sum $1,404,479.61. the day the transfer these 
assets there was credited the note item $52,074.08 which 
represented the cash and quick assets that day transferred the 
Citizens Trust Company. Payments were made this note from 
time time thereafter the assets were liquidated until September, 
1931, when the balance remaining due the original note was em- 
bodied renewal note the amount $575,000. Further liquida- 
tion the assets operated reduce this note the principal sum 
$326,000 which forms the basis this claim. against this 
amount they still had hand assets showing book value $329,- 
658.83. These assets the receiver the Citizens Trust 
had been unable liquidate. 
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The question, therefore, its last analysis, whether not this 
note the Farmers Trust Company valid obligation which the 
receiver entitled enforce. our opinion that is. 

case similar the case bar was before the Supreme Court 
the United States the case Wyman Wallace, 1906, 201 
230, Ct. 495, 497, Ed. 738. facts very similar 
those involved this case, the Supreme Court said: 

come, then, the final question the case, and that 
whether the notes executed the American bank were its valid 
obligations. And reference this question these are the significant 
facts: The demands against the American bank were pressing. had 
not the money with which meet them. arranged with the Union 
bank advance the money for payment all its outstanding obli- 
gations. When the Union bank paid these obligations the American 
bank was the same though advanced money that bank 
pay them. reimburse and secure the former the latter bank 
turned over certain property, and executed these notes for the balance, 
securing them pledge all its other assets, which were placed 
the hands its president, trustee. 


All the stipulations and agreements made the directors the 
two banks were carried out good faith; and, with full knowledge 
what had been done, the stockholders voted for voluntary liquida- 
tion. ‘The borrowing the money the American bank did not 
necessarily put into liquidation. had large amount assets, 
and the real had equaled the nominal value these assets, would 
have been enabled, after discharging its obligation the Union 
bank, continue business. But, examination, the stockholders 
felt that was wiser stop once. But that decision did not 
all impugn the wisdom bona fides the transaction which the 
money was obtained pay off the pressing demands the American 
bank. The question, therefore, is, whether national bank, finding 
itself embarrassed, with large amount assets, much excess 
its obligations, yet without the cash make payment those which 
are due and urgent, can borrow meet those pressing demands. 
very natural answer is, why not? not borrowing en- 
gage new business. simply exchanges one creditor for others. 
There may wisdom consolidating all its debts into the hands 
one person. least such consolidation cannot pronounced 
beyond its powers.” 


our opinion, therefore, that the decision the trial court 
holding that the note suit was valid obligation the Farmers 
Trust Company supported the evidence and not contrary 
law. our further opinion that the execution the note suit 
the officers the Farmers Trust Company was not ultra vires 
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act. The court was not error, therefore, overruling the motion 
for new trial the appellant Lee Hartzell. 

addition the objection raised the appellant, Hartzell, the 
appellant Federal Land Bank Louisville, Kentucky, contends that 
the court was error overruling its motion for new trial for 
the reason that the evidence conclusively shows that the obligation 
due the Federal Land Bank the Farmers Company was one 
the bills payable which the Citizens Trust Company, their con- 
tract, became obligated pay. 

have searched the record and have been unable find any 
evidence which expressly identifies the obligation due the Federal Land 
Bank one the bills payable which appeared the books the 
Farmers Trust Company the date its closing. There evi- 
dence from which the court might find that this obligation did not 
appear the books the Farmers Trust Company one its 
bills payable. Since the trial court evidently found against the Fed- 
eral Land Bank this issue, this court unable disturb such 
finding appeal. 

The appellant Federal Land Bank Louisville, Kentucky, fur- 
ther contends that the rules law governing the validity the note 
suit heretofore announced this opinion are not applicable 
where bank transfers all its assets return for promise pay 
its liabilities. disposing this contention, sufficient say 


that the record this case discloses that the Farmers Trust Com- 


pany did not dispose all its assets under the provisions the con- 
tract, and the rule contended for the appellant accordingly has 
application here. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


RIGHT SURVIVORSHIP JOINT ACCOUNT 
DESTROYED WRITTEN NOTICE 
LIMITING PAYMENT 


Manufacturers Nat. Bank Detroit Schirmer, Supreme Court 


Where deposit made names two more persons payable 
either the survivor, payment may made either during 
their lifetime the survivor. But upon receipt written notice 
not pay deposit accordance with terms thereof, the effect the 
notice destroy presumption ownership survivor and pay- 
ment made only party parties whose money went into 
joint account. 

Decedent, mother claimant daughter, opened savings account 
the name herself and her daughter payable either while both 
were living and survivor upon the death one them. Sub- 
sequently decedent made additional deposits her own funds 
bank. December 1940, decedent notified the bank writing 
that any withdrawals made against her account the bank were 
without her consent and would leave the bank open suit. Decedent 
died December 1940. The daughter upon demand the admin- 
istrator decedent’s estate, delivered the pass book him. 
Defendant administrator thereupon had joint account transferred 
his account administrator the same bank. Later daughter 
brought suit against the bank claiming ownership the funds 
deposit reason survivorship. 


was held that the funds deposit were part the decedent’s 
estate and properly belonged the administrator said estate. The 
presumption ownership the survivor was destroyed the 
notice the decedent wherein she limited payments withdrawals 
from the account herself her order. Decedent’s death did not 
change the new status the account and upon her death became 
part her estate. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §433. 
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Interpleader suit the Manufacturers National Bank Detroit 
against Janet Etta Sutherland Schirmer and Alexander Sutherland, 
individually and administrator the estate Jessie Sutherland, 
deceased, determine the ownership certain moneys deposit and 
possession the bank. From decree favor the first named 
defendant, the last named defendant appeals. 

Decree vacated and rendered. 

Before the Entire Bench. 

Leonard Donaldson, Detroit, for appellant. 

Enrique Beeman, Dearborn (Clarence Brown, Dearborn, 
counsel), for appellee Schirmer. 


SHARPE, J.—This chancery suit determine the ownership 
certain moneys deposit and the possession plaintiff bank. 


The facts have been stipulated and are follows: July 30, 1937, 
Jessie Sutherland, now deceased had deposit with the Manu- 
facturers National Bank Detroit savings account $1,020. 
that date Mrs. Sutherland and her daughter, Janet Etta Sutherland 
Schirmer went the bank together and the mother withdrew the money 
from her savings account her own name and opened new savings 
account the name herself and her daughter payable either while 
both were living and the survivor upon the death one them. 
Thereafter deposits were made from funds furnished and belonging 
the mother; that December 1940, the new savings account 
had the sum $3,258.21. 

December 1940, the mother addressed the following com- 
munication the bank: 


1940. 
Whom May Concern: 
withdrawals made against account the Manufacturers 
National Bank Dearborn are without consent and will leave 
the bank open suit. 


Jessie Sutherland died December 1940, and the status the 
account question was the same was December 1940, when 
the above communication was received the bank. December 13, 
1940, defendant Alexander Sutherland, son and only other child the 
deceased, was appointed administrator his mother’s estate consent 
the father and daughter. December 26, 1940, the daughter, who 
had possession the pass book, delivered her brother, the admin- 
istrator. She testified that her brother asked for stating was 
administrator. The brother testified that asked for the pass book 
that could transfer the funds into the account the administrator 
from the joint account. The administrator delivered the pass book 
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the bank. The joint account was closed out the bank and the funds 
therein transferred the administrator’s account the same bank. 

March 21, 1941, the daughter filed action law against the 
bank claiming ownership the funds reason her suvivorship. 
April 21, 1941, the bank filed suit interpleader chancery alleging 
the holding funds and requesting the chancery court determine 
the rightful owner thereof. Both cases were consolidated. The law case 
was then dismissed without prejudice and the issues involved were tried 
out the instant chancery suit the bank’s bill interpleader. 

The trial court found that ‘‘there was allegation proof any 
fraud, undue influence, misrepresentation any kind’’; and entered 
decree favor Janet Etta Sutherland Schirmer. Defendant 
Alexander Sutherland, individually and administrator, appeals and 
contends that joint account existed delivery the notice 
the bank, 

Act No. 286, Pub. Acts 1937 (Stat. Ann. 1942 Supp. 23.303) 
amending Comp. Laws 1929, 12063, controls the deposits this 
case and reads: 


deposit shall made, any bank any person the 
name such depositor any other person, and form paid 
either the survivor them, such deposits thereupon and any additions 
thereto, made either such persons, upon the making thereof, shall 
become the property such persons joint tenants, and the same 
together with all interest thereon, shall held for the exclusive use 
the persons named and may paid either during the lifetime 
both, the survivor after the death one them, and such payment 
and the receipt acquittance the same whom such payment 
made shall valid and sufficient release and discharge said banking 
institution for all payments made account such deposits prior 
the receipt said bank notice writing not pay such deposit 
accordance with the terms thereof. 

deposit has been made, shall hereafter made, any 
banking institution transacting business this state, the names 
two more persons, payable either the survivor survivors, such 
deposit any part thereof any interest dividend thereon and 
any additions thereto, made any one the said persons, shall become 
the property such persons joint tenants, and the same shall held 
for the exclusive use the persons named and may paid any 
one said persons during the lifetime said persons the survivor 
survivors after the death one them, and such payment and the 
receipt acquittance the same whom such payment made shall 
valid and sufficient release and discharge said banking institution 
for all payments made account such deposits prior the receipt 
said bank notice writing not pay such deposit accordance 
with the terms thereof. 

making the deposit such form shall, the absence 
fraud undue influence, prima facie evidence, any action 
proceeding, which either such banking institution surviving depositor 
party, the intention such depositors vest title 
such deposit and the additions thereto such survivor 
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This section the act provides that prior any notice the bank 
either the joint depositors, payments made and charged against 
such shall valid release and discharge the bank for such 
payments made account such deposits. One the purposes that 
the notice can serve apprise the bank some defect the joint 
account and hold responsible for payments made thereafter. 

The creation the joint bank account Jessie Sutherland did 
not conclusively establish title thereto the survivor, but merely created 
presumption ownership the survivor which rebuttable 
competent evidence the contrary. Van’t Hof Jemison, 291 Mich. 
385, 289 186. The presumption created the statute has 
weight evidence when challenged rebutting testimony, Hill 
Hairston, 299 Mich. 672, 34, and during the lives such 
joint depositors the question open adjudication case controversy 
the actual property rights the respective parties the deposit. 

The effect the notice destroy the presumption ownership 
the survivor. The plain intent the statute that notice 
writing either the two joint depositors may stop payment the 
other. such case payment can made only the party parties 
whose money went into the joint account. 

Rasey Currey’s Estate, 265 Mich. 597, 251 784, 785, 
‘‘If depositor directs bank pay the deposit the depositor, 
another designated, the depositor may change the designation 
limit payment himself his 

the bar, Mrs. Sutherland giving the notice limited the 
payment her order. Her death did not change the new status 
the account. The bank account became part her estate. 

The decree the chancery court vacated. decree will entered 
the Supreme Court, decreeing that the money deposit part 
the estate Jessie Sutherland. Defendant may recover costs 
against Janet Schirmer. 


NEGOTIABILITY SECURED NOTE 


Abingdon Bank Trust Co. Shipplett-Moloney Co., Appellate Court 
Illinois, Rep. (24) 857 


determining the negotiability secured note, the same 
principles are applied whether the reference security 
way recital the instrument itself reference separate 
document, the test being whether the reference qualifies renders un- 
certain the promise pay the amount paid, time payment. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §958. 
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this case defendant company was payee two promissory notes 
$700 and $550 respectively which contained provisions relative 
defendant’s rights conditional seller retake property sold 
deemed itself insecure. Defendant company sold and indorsed 
the notes bank, which turn transferred them another bank 
and the acquired them from the latter bank bona fide 
holder thereof for value before maturity. Defendant company con- 
tended that notes were non-negotiable contracts choses action 
because the provisions stated said notes concerning the defend- 
ant’s right repossession property the event deemed itself 
insecure. was defendant’s contention that insecurity clauses did 
not state the amount note referred to, thus rendering uncertain 
the amount paid and would necessary resort extrinsic 
evidence determine the amount the 

was held that the notes were negotiable promissory notes. The 
effect the election the part the defendant company exercise 
the option under the insecurity provision was different than 
election under provision for acceleration account 
The exercise the option put the notes default, which would 
operate only accelerate maturity without any way changing 
making uncertain the amount promised paid the amount due 
unpaid under the notes. 


Action Abingdon Bank Trust Company against Shipplett- 
Moloney Company, corporation, and another, note. From 
judgment for plaintiff, defendant’s appeal. Affirmed. 

Leo Baird, Galesburg, for appellants. 

Burrell Barash, Galesburg, for appellee. 


DOVE, J.—The question this case whether two instruments 
upon which appellee obtained judgment against appellants the circuit 
Knox County, are negotiable instruments upon which appellants 
are liable. The judgment for $2,321 and costs was entered after motions 
strike the complaint were overruled and appellants failed answer. 
The cause here their appeal. 

The facts alleged the complaint and admitted the motion 
strike, are follows: Shipplett and Patrick Moloney were partners 
retail hardware store Abingdon. They did business under the 
firm name Shipplett-Moloney Company. The two instruments sued 
were payable the partnership the name and style above men- 
tioned. One them reads: 


$700.00 
May 1926 
yr. four months after date for value received, (we) promise 
pay Shipplett-Moloney Co., order Seven Hundred Dollars the 
First National Bank, Abingdon, Illinois, with interest seven per cent 
per annum from date until paid. 
note (with others) given for John Deere Tractor and 
hereby agree that title thereto, and all repairs and extra parts 
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furnished therefor, shall remain the payee, owner holder this 
note until this and all other notes given therefor shall have been paid 
money. any time shall deem himself insecure, said 
property any part thereof levied upon, the undersigned attempts 
sell remove the same, then the owner holder hereof may declare 
this and every other such note due, and may take possession said 
property, and sell the same public private sale, with without 
notice, pay all expenses incurred thereby and apply the net proceeds 
this and other notes given for the purchase price thereof. considera- 
tion the use said property, agree pay any balance remaining 
unpaid this any other such note after the net proceeds such sale 
are applied, and said property, any part thereof, shall lost, 
damaged destroyed shall not that account entitled 
rescission this contract abatement price. 

Consideration Whereof, hereby authorize irrevocably, any 
attorney any Court Record, term time vacation enter 
appearance therein, any time after date hereof, waive all 
process and confess judgment judgments favor the legal holder 
hereof against alone, jointly with any all other signers hereof, 
for such amount may appear unpaid thereon, and costs, with 
twenty-five dollars attorney’s fees, and consent immediate issue 
execution judgment confessed, and waive all errors the 
rendition thereof, and ratify and confirm all that said attorney may 
virtue hereof. 

endorsers, guarantors severally waive present- 
ment for payment, protest, notice non-payment and diligence. 

Swanson.’’ 


The other instrument sued for $550, dated June 1926, and 
signed ‘‘J. Whitenack.’’ all other respects identical with 
the one signed Swanson, except that refers John Deere Model 
tractor. The partnership sold and endorsed the notes the First 
National Bank Abingdon, which bank made like transfer them 
the First State and Savings Bank, and appellee acquired them from 
the latter bank. not claimed that appellee not bona fide holder 
thereof for value before maturity. February, 1930, Shipplett-Moloney 
Company was incorporated. Moloney subscribed for 200 shares the 
stock, Shipplett for shares, and one other share was issued 
third party. payment for the 249 shares, the corporation, 
stockholders’ meeting, took over the assets and assumed the liabilities 
the partnership. Shipplett died August, 1930. His estate 
insolvent. The original complaint was filed December 1934. 

The parties are agreement that the instruments sued are 
negotiable instruments appellants are liable. Reversal urged the 
ground that they are neither negotiable instruments nor promissory 
notes. The same ground was included the motions strike. Appellants 
admit that the first paragraph each instrument, standing alone, 
answers all the requirements negotiable promissory note, but they 
claim that because the provisions the second paragraph, the 
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instruments are rendered mere non-negotiable contracts choses 
action, upon which they are not liable. This the determinative’ issue. 


The pertinent provisions the Negotiable Instruments Act 1907, 
Ill. Rev. Stat. 1941, Chap. 98, par. 21, seq., which the governing 
statute, are found its first five sections. order for instrument 
contain unconditional promise order pay sum certain 
money, and that must payable demand fixed determin- 
able future time. section the sum payable sum certain within 
the meaning the act, although paid: (1) with interest; 
(2) stated installments; (3) stated installments, with 
provision that upon default payment any installment, interest, 
the whole shall become due; (4) with exchange, whether fixed 
rate the current rate; (5) with costs collection attorney’s 
fee case payment shall not made maturity. Section provides, 
among other things, that unqualified order promise pay 
unconditional, within the meaning the act, though coupled with 
statement the transaction which gives rise the instrument. Section 
provides that instrument payable determinable future time, 
within the meaning the act, which expressed payable: (1) 
fixed period after date sight; (2) before fixed determin- 
able future time specified therein; (3) fixed period after 
the specified event, which certain happen, though 
the time happening uncertain; and that instrument payable 
upon contingency not negotiable, and the happening the event 
does not the defect. Section provides, among other things, the 
negotiable character instrument otherwise negotiable not affected 
provision which authorizes the sale collateral securities case 
the instrument not paid maturity provision which authorizes 
confession judgment. 

recent expression our Supreme Court upon the question 
negotiability found Sturgis National Bank Harris Trust Savings 
Bank, 351 465, 184 589,. 592, and relied upon some 
measure each the parties. That suit was recover certain stolen 
bonds secured deed trust. The bonds were the hands the 
Harris Trust and Savings Bank bailee for innocent holder. The 
question was whether the bonds were non-negotiable because refer- 
ence the deed trust. said that case (omitting citations) 
negotiability instrument must determined from the 
writing itself. cannot depend upon extrinsic The refer- 
ence another writing which will destroy the negotiability 
instrument, otherwise negotiable must kind which some respect 
qualifies makes uncertain conditional the Reference 
bond, note, other obligation for the payment money, otherwise 
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negotiable, the fact that secured mortgage trust deed 
the deposit collateral that the consideration for 
promise pay money for services rendered the future; 
property paid for series notes maturing certain fixed 
dates, all become due the failure the maker pay any one 
the notes, the title the property remain the payee, the vendor, 
until all the notes are paid, all the notes being equally and ratably 
secured the contract whose terms are not men- 
which are equally secured mortgage trust deed other 
collateral agreement, and that each equally entitled the privileges 
and subject the provisions the trust deed..., does not affect the 
negotiability the instrument containing the reference. all such 
where the reference general, and particular provision the 
mortgage, trust deed, other agreement for collateral security men- 
tioned which modifies the unconditional promise pay, the amount 
paid, the time when paid, the negotiability the note 
not affected. Such reference does not make the instrument referred 
part the promise pay indicate intention impose any 
condition upon that promise. Each case must determined its 
particular facts, and the question each case is, Does the language 
the particular instrument modify the promise pay subjecting 
the possiblity condition contained the instrument referred to? 
The terms the instrument referred are immaterial. The question 
whether the terms the reference are such lead the inference 
that the instrument referred contains condition qualifying the 
lute promise pay the amount time such payment.’’ The opinion 
analyzes and adopts the doctrine announced several the cases cited 
therein, and others, summarizing with the statement that ‘‘notes and 
bonds which comply with the requirements the Negotiable Instrument 
Act are their face negotiable and are governed the law merchant— 
the rules commercial law—while mortgages deeds trust land 
are governed the laws applicable conveyances real estate, and 
mortgages chattels pledges collaterals are governed the laws 
applicable such conveyances pledges. The two instruments not 
relate the same subject matter. The one simple promise pay 
money: the other relates only the security given for its payment and 
the method its enforcement. far the bond note concerned, 
its negotiability must determined from its face, alone. the refer- 
ence, its relation the other parts the instrument, its connection 
with the context its express language, indicates make 
the note, bond other obligation dependent for its payment upon the 
terms another contract, either the unconditional nature the 
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promise pay, the amount paid the time when paid, 
the negotiability the instrument destroyed; otherwise not 

Hunter Clarke, 184 Ill. 158, 297, 299, Am. St. Rep. 
160, also relied upon appellee, appeared that the principle note and 
two interest notes were secured real estate mortgage. The mortgage 
provided that case neglect refusal pay any the notes when 
neglect insure keep insured the buildings the premises, the 
principal note, with all accrued interest thereon, should become due 
and payable the option the legal holder thereof, and the mortgage 
might then foreclosed. Following the words promise the principal 
note were these words: ‘‘according the tenor certain mortgage 
deed, bearing even date herewith.’’ The court, assuming the note and 
mortgage were construed one instrument far stipulations 
the mortgage might affect the note, held that the negotiability the 
note was not affected the provisions the mortgage. the course 
its opinion (omitting citations) the court said: ‘‘A note payable 
installments negotiable, although the whole become due upon 
failure the payment installment the nonpayment interest. 
Railway-Equipment Co. Merchants’ Nat. Bank, 136 
268, Ct. 999, Ed. 349. note payable date certain, 
sooner, upon the happening some specified event, held due 
such date, and negotiable; as, for example, note due fixed day, 
before, made out the sale certain property, upon making 
collection, case the death the maker before such There 
ean difference, principle, between the exercise option 
the maker pay before certain day, provision that the notes shall 
due upon the happening some event prior the date fixed, and 
option the holder declare due upon the some 
event....The other the stipulations the mortgage 
render the amount promised paid the note uncertain—is not 
correct. The amount not any event, but the note 
satisfied the sum certain therein named. The provisions the 
mortgage for the allowance costs, taxes, assessments, insurance and 
attorney’s fees apply only foreclosure, and not add the 
amount the note.’’ Cited with approval the recent case Conerty 
Richsteig, 379 Ill. 360, 476. 


Other cases cited appellant announce similar principles those 


the two cases above mentioned. them are cases where the 
reference security was embodied separate instrument, except 
the Chicago Railway-Equipment Co. Merchants’ National 
Bank, supra, which, like the case bar, the reference security 
and companion notes are contained the particular instrument itself. 
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that case the notes sued were part issue with title retaining 
The court held that negotiability was not affected provision 
that upon failure the maker pay any one the notes the others 
should become due and payable. manifest that the same principles 
must applied whether the reference way recital the 
instrument itself reference separate document. The test 
not whether the promise pay and the reference security are contained 
the same different instruments, but either case whether 
the reference qualifies renders uncertain conditional the promise 
pay, the amount paid, the time payment. 

The instruments sued on, according their terms, may mature 
any time the owner holder may deem himself insecure the 
property therein described levied upon the conditional vendee 
attempts sell remove it. Counsel for appellants say they not 
object that provision because renders uncertain the time maturity, 
nor because renders the promise pay conditional but object 
for the reason that renders uncertain the amount paid maturity. 
Referring particularly exercise the option under the insecurity 
clause, they call attention the fact that the amount the note referred 
the second paragraph the instrument sued not stated 
therein and argue that this renders uncertain the amount paid, 
and that determine such amount would require resort extrinsic 
evidence. They invoke the holding Sturgis National Bank Harris 
Trust Savings Bank, supra, the effect that the negotiability 
instrument must determined from the writing itself, and that 
depend upon extrinsic evidence. 

Appellants lose sight the fact that the amount unpaid the note 
referred the second paragraph the note sued on, and extrinsic 
evidence thereof, could have effect upon the amount the promise 
the amount unpaid the note sued on. The effect election 
exercise the option under the insecurity provision can different 
than election under provision for acceleration account non- 
payment. either case the note put default the exercise 
the option, which operates only accelerate maturity, without any 
way changing making uncertain the amount promised paid 
the amount due unpaid under the note sued and this true, 
regardless the amount the other note the amount due unpaid 
thereon. This view accords with the holdings Sturgis National Bank 
Harris Trust Savings Bank, supra; Hunter Clarke, supra; and 
‘Chicago Railway-Equipment Co. Merchants’ National Bank, supra. 
Especially adaptable are the following expressions Hunter Clarke, 
supra: ‘‘The other proposition—that the stipulations the mortgage 
[here the second paragraph the note] render the amount promised 
paid the note uncertain—is not correct. The amount not in- 
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creased any event, but the note satisfied the sum certain 
therein named.’’ 

Smith Myers, 207 Ill. 126, 858, 861, relied upon 
appellants was case where note, following the usual promise pay 
certain sum time designated, contained the words: 
received, with interest six per cent per annum and taxes.’’ The court 
held the uncertainty the amount the taxes rendered the instru- 
ment non negotiable. That uncertaintly went the amount promised 
the instrument paid. That amount was not fixed the instru- 
ment itself nor were there any means found the instrument which 
the amount could fixed. That order determine the amount 
resort extrinsic evidence was necessary and therefore, the instrument 
was not promissory note. The situation the case bar different. 
Nothing the second paragraph the notes sued has any such 
effect. That case not applicable here. 

our opinion the instruments sued are negotiable promissory 
notes. The judgment the trial court accordingly affirmed. 


CHECK DELIVERED IMPOSTOR 


Rosin Lawrence Byars Used Car Post, Court Appeals Alabama, 
So. Rep. (2d) 


Where drawer who gave check impostor payee informed 
the person who the check, before cashed it, that was all 
right check such person knew that the man presenting 
was person intended payee, and subsequently turned out that 
was not that person, was held that drawer was not liable check 
person who it, since that person was not innocent 
purchaser for value. 

Phillips Maxwell Field, offered sell automobile claimed 
own defendant. The impostor stated that was being transferred 
another location and therefore desired sell his car. Defendant 
checked the fact that there was Sergeant Phillips Maxwell Field 
and thereupon gave the impostor his check for $250. Since the 
transaction took place after banking hours, defendant told impostor 
that would identify him the morning the bank that 
could cash the check. The impostor instead went the store one 
Rosin, the plaintiff, and purchased some articles with the check 
receiving the balance cash. Plaintiff, prior cashing check for 
impostor, called defendant telephone and inquired was all 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §588. 
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right the check. answer inquiry defendant 
replied that ‘‘it’s all right cash the check you know that the 
man presenting Sergeant After check was cashed 
plaintiff, the defendant discovered that the man who represented 
himself Sergeant Phillips was impostor and that his name was 
Hopper and that was not the rightful owner the automobile. 

was held that plaintiff was put notice the circumstances 
under which defendant delivered the check the impostor and there- 
fore plaintiff was not innocent purchaser for value the check. 


Action check Rosin against Lawrence Byars Used Car 
Post and Lawrence Byars. From judgment for defendants, plaintiff 
appeals. 

Affirmed. 

Blakey, Blakey Levin, Montgomery, for appellant. 

Thomas Thomas and Hill, Hill, Whiting Rives, all Mont- 
gomery, for appellees. 


RICE, J.—These facts are undisputed the testimony: man repre- 
senting himself Sergeant Phillips, Maxwell Field, went 
Mr. Lawrence Byars, the appellee, and proposed sell Mr. Byars 
automobile. 

Upon interrogation Mr. Byars stated that owned the 
telling how came into the ownership and possession it; that his 
Commanding Officer Maxwell Field was Lieutenant Auvil; and that 
was being transferred another location, where would have 
further need for automobile. 

Mr. Byars went his telephone and Lieutenant Auvil 
Maxwell Field, and was told the Lieutenant that was the Com- 
manding Officer Sergeant Phillips. 

Whereupon, Mr. Byars purchased the car, giving the man who said 
was Sergeant Phillips his check for $250, drawn the Union 
Bank Trust Co. The check was delivered after banking hours; and 
Byars told the man whom was delivered return the next morning 
and that would with him the bank, identify him, and enable 
him it. 

But the man did not wait for morning. went immediately 
the store Mr. Rosin, the appellant, where purchased one more 
articles, and presented the check payment; expecting, and receiving, 
large proportion the face amount change, 

admitted that the man whom Byars delivered the check was 
the identical man who presented Rosin; but that stated both 
Byars and Rosin that his name was Sergeant Phillips. 

Before cashing the check Rosin called Byars the telephone and 
told him that man who said was Sergeant Phillips was his, 
Rosin’s place business with the check described hereinaboye, and 
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wanted cashed. Rosen wanted know Byars the was 
all 

this point, have indicated above, there dispute the 
testimony. But here there 

Rosin testified that ‘‘Mr. Byars asked (in said telephone con- 
versation) knew that the man was Sgt. But Rosin 
further testified that answer Byars said question told Byars 
did not know that the man who had presented him the check was Set. 
Phillips; whereas Byars testified that Rosin said, answer 
the said question: ‘‘Yes, know him, fine fellow, sitting 
right across the counter from now.’’ Whereupon Byars, 
his testimony, said: Well, you know him it’s all 

Rosin the check. And short time after did so, the 
same day, Byars discovered that the man palming himself off Sergeant 
Phillips was impostor, whose name was Hopper. And that the 
car was either stolen, belonged Hopper and was encumbered with 
mortgage Meridian, Mississippi, concern. There was, however, 
Sergeant Phillips Maxwell Field, who owned car, and had 
nothing whatever with this transaction. But his name was simply 
appropriated, without his consent, this man Hopper. 

short, the whole thing was hoax, perpetrated the man Hopper, 
who had possession the car which was delivered Byars return for 
his but which said car was immediately, upon the day its said 
delivery, turned over Byars its rightful owner owners—the 
Meridian concern. 

Byars once called Rosin and informed him the denouncement. 
And the two them, connection with the Police Department the 
City Montgomery, made strenuous efforts capture Hopper, the thief, 
but without avail. Byars once notified the bank not pay the check. 

Quere: Who must lose this $250? 

Rosin, way conceded proper present the question, has 
brought this suit against Byars recover the amount the unpaid check. 

The case was tried below before the court, sitting without jury; and 
the learned Judge presiding rendered judgment favor the defendant, 
Byars, the appellee. 

have concluded his judgment must affirmed, for reasons 
will undertake state. 


is, course, believe—though have found Alabama case 
the reports stating much—the law that ‘‘where the drawer (as 
Byars, here) delivers check, draft, bill exchange impostor 
payee, supposing that the person whom has falsely represented 
himself be, and that his false representations his ownership 
respect the property rights furnishing the consideration for the 
paper are true, the impostor’s subsequent indorsement the paper 
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the name which the payee described regarded genuine 
indorsement far the rights subsequent parties who deal with 
the paper good faith are dependent thereon; and, more specifically, 
that between such drawer and drawee who pays the paper upon 
such indorsement, between the drawer and holder due course 
who take upon such indorsement, the loss must fall the drawer, 
assuming, course, that the other party has not lost his original 
See Annotation beginning page 1435 112 R., which follows 
the report the case Lillian Cohen Lincoln Savings Bank 

would not say that have read the opinions all the cases 
mentioned the Annotations just next hereinabove cited, but have 
referred them all, and read great many them. And have 
concluded that the law soundly set forth the quotation have 
adopted above. 

that, Mr. Rosin had simply received the check question from 
the man whom Mr. Byars had delivered it—the man endorsing 
the name which had procured it—and had paid for (or 
it) without any notice any defect it, defense that 
Byars might have had against its payment. Mr. Byars would have had 
reimburse Mr. Rosin for the amount same. This because the 
principle that ‘‘the drawer’s right countermand the payment the 
check (and Byars had the undoubted right countermand the pay- 
ment the check question upon discovery the hoax perpetrated 
upon him Hopper) exercised only his own risk, and 
ordinarily its exercise does not discharge his liability the holder.’’ 
Michie Banks and Banking Vol. 398. 

But Rosin, was ‘‘put notice’’ the under 
which Byars delivered the check Hopper, better condition 
about recovering the amount same from Byars, after cashing it, than 
would have been the bank had honored the check after receiving 
Byars’ countermand. See Peoples Savings Bank Trust Co. Lacey, 
146 Ala. 668, So. 346, Memo. 

other words, before Rosin could successfully call upon Byars 
reimburse him for the amount the check—after Byars had stopped 
its payment the bank—Rosin must have been able show that 
was innocent ‘‘purchaser for value’’ the check. Jones al. 
Bell, 201 Ala. 336, So. 998. 

this suit was not able that. From the testimony 
have set out hereinabove plain that the trial court had right 
find, and his judgment shows that did find, that Byars told Rosin 
before cashed the check—in answer Rosin’s all right 
the check you know that the man presenting Sergeant 
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This put the burden Rosin ascertaining that the 
man presenting the check him was Sergeant Phillips. The man 
was not. Rosin loses. 


BURDEN PROOF CONSIDERATION FOR 
NEGOTIABLE INSTRUMENT 


Bank Coushatta Debose, Court Appeal Louisiana, So. 
Rep. (2d) 386 


Every negotiable instrument deemed prima facie have been 
issued for valuable consideration, and every person whose signature 
appears thereon deemed have become party thereto for value, 
and absence consideration matter defense. However, the 
burden proof shifts plaintiff testimony maker note 
lack consideration uncontradicted. 

this case former president plaintiff bank requested defend- 
ant execute note accommodation for the plaintiff bank 
matter bookkeeping. that time defendant was told the 
plaintiff bank official that affixing his signature the note would 
not cost him anything. Later the former bank official requested 
defendant sign another note, which this action was brought 
plaintiff bank under the same terms and conditions. Defendant 
alleged that never received any consideration for the latter note 
and that executed only accommodation for the plaintiff 
bank through its authorized agent. Defendant pleaded want con- 
sideration and his testimony not having received anything for the 
note was uncontradicted the plaintiff bank. was held that 
irrespective any agreement between the parties the time the 
execution the note, the only question decided was whether 
plaintiff bank gave consideration for the note. Upon the evidence the 
found that plaintiff bank failed meet the burden proving 
consideration given for the execution the note. Although the note 
was deemed prima facie have been issued for valuable considera- 
tion and the defendant having signed the note was deemed have 
become party for value, would the defendant matter 
defense prove want consideration. However, the instant 
upon the evidence before the court, the testimony 
the defendant want consideration not being any way 
controverted plaintiff bank, the burden proving consideration 
for the note shifted the plaintiff bank. 


Suit Bank Coushatta against Debose note. From 
judgment for defendant, the plaintiff appeals. Affirmed. 

Stephens Stephens and Henry Bethard, Jr., all Coushatta, for 
appellant. 

Cawthorn Golsan, Mansfield, for appellee. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §340. 
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DREW, J.—Plaintiff instituted this suit against Debose 
promissory note executed defendant plaintiff date March 1938, 
and made payable June 1938, for the sum $450 with interest the 
rate per cent per annum from maturity until paid and providing for 
per cent attorney’s fees upon both principal and interest placed 
the hands attorney for collection. This suit was instituted 
November 19, 1940, long after the due date said note. 


Defendant admits executing the note and set the following 
defense 


That respondent was approached Tatum, officer and 
employee the plaintiff herein the time that affixed his signature 
the note upon which this suit brought. 

That officer and employee the plaintiff, the said 
Tatum requested your respondent affix his signature the said note, 
advising him that was accommodation the plaintiff herein 
matter bookkeeping for the bank, which plaintiff herein. 

That your respondent received consideration whatsoever for 
the said note and executed only accommodation the plaintiff 
herein through its proper authorized and constituted agent, Tatum. 


That the plaintiff herein the original payee the said note 
and hence that respondent entitled set this his defense lack 
and failure consideration for the execution this note. 

That neither your respondent nor anyone else other than the 
plaintiff this suit received any benefit from the execution the said 
note and that the plaintiff herein was accommodated its execution. 

That immediately upon being notified the plaintiff herein 
that should pay the said note, which notice was more than two years 
ago, your respondent went the officers and employees plaintiff, 
explained them full and detail the manner and circumstances 
under which the note was signed him and advised them that 
denied any and all liability upon the instrument. 

That after this full disclosure and denial liability the plaintiff 
herein did not take any further action assert any claim against your 
respondent until less than one month before the filing this suit. 

That this conduct the part the plaintiff herein was desig- 
nated and and would make respondent feel that with the 
explanation which had given plaintiff herein would not feel that 
the note herein sued upon represented any real obligation and that 
through this your respondent was lulled into feeling security. 

That for the reasons above set forth plaintiff herein 
estopped assert any claim for liability under the note herein sued upon 
and that respondent categorically pleads this equitable estoppel. 

respondent prays that the petition the plaintiff herein 
dismissed its cost and that decreed this Honorable Court 
that the note herein sued upon does not represent any real obligation 
your respondent. 

further prays for all orders decrees, necessary 
proper the premises and for general and equitable relief.’’ 


4 
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trial the case below there were but two witnesses, the present 
president the bank and the defendant. Upon conclusion the taking 
testimony the lower court rejected plaintiff’s demands. Plaintiff 
applied for new trial and refusing same the lower court gave 
writing its reasons for its decision and refusal the motion for new 
trial. The application for new trial alleged reasons other than 
that the judgment was contrary the law and the evidence. 

The written reasons given the lower court are follows: 


Plaintiff sued defendant promissory note dated March 1938, 
payable June 1938, for the sum $450.00 with interest and 
fees, and which note made payable plaintiff. The defendant pleaded 
want consideration answer the plaintiff’s demands. The 
was tried and the conclusion the evidence the Court rendered 
judgment favor defendant rejecting demands. 
application for rehearing has been filed the part plaintiff. 

evidence the case short that the defendant did not 
borrow any money from the Bank the time the execution this 
note the time giving previous note which this note supposed 
renewal. Defendant testified that the former President the 
Bank requested him execute this note (or the former note) and that 
would not cost him (defendant) anything; that would take care 
it; that later the former President plaintiff Bank came defendant’s 
home Rodessa, Louisiana, and requested defendant sign the note here 
sued and told defendant that had paid $100.00 the other note, 
and the present note was signed under the same the 
first note. (The former President the Bank longer President 
the Bank, having been convicted for ‘kiting’ checks.) stated the 
defendant says that got nothing from the Bank the note and does 
not know whether anyone else did not. 


present President the Bank, who was Cashier thereof the 
time the execution the notes, testified for the plaintiff, and said 
that Mr. Tatum (the former President the Bank) borrowed consider- 
able money from the Bank various times and never gave the Bank 
notes signed other parties for money borrowed, but gave chattel 
mortgages when borrowing money from the Bank. This witness was not 
asked one question whether defendant secured any money other 
things from the Bank the time the execution the notes, 
have the uncontradicted testimony defendant that received nothing 
for the note and the uncontradicted testimony the President the 
Bank that Mr. Tatum, the former President the Bank, did not obtain 
money from the Bank notes signed other parties. 


for plaintiff his application for rehearing has brief 
argued the law relative agreements made president the Bank 
person signing note the effect that would not have pay 
same. did not take this phase the question into consideration 
the time rendering judgment did not believe defendant the 
ease the basis the agreement said have been made between Mr. 
Tatum, the President the Bank, and the defendant. The basis 
our decision was the facts showing want consideration. 
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matters not what the agreement between the parties was the 
time the execution the note, the only question here involved is— 
Did the Bank give consideration for the note? The defendant said 
did not and the Bank does not offer any evidence show that did. 
true that the Bank offered evidence the note sued on, which was 
overcome the positive testimony the defendant, which remains 
uncontradicted. The ledger sheet showing defendant’s account was 
charged with this note makes proof that the Bank gave consideration 
for the note. While the Bank making charge against defendant for 
the note, order keep its books balance, had give someone 
credit for the amount. Had they given credit defendant’s account 
given credit Mr. Tatum’s account, could have been easily shown. 
was the Bank’s duty show that paid consideration for the note 
offset the defendant’s testimony that there was consideration paid, 
and they did not so. 

think the judgment rendered accord with the law and the 
evidence relevant the issue involved and, for the reasons assigned, the 
application for new trial and rehearing overruled.’’ 


Judgment was signed accordance with said reasons and the plain- 
tiff perfected appeal this court. 

this court appellant contends that the note was signed defend- 
ant accommodation Mr. Tatum, the then president the bank. 
this were true there could doubt the liability the defend- 
ant the note but there testimony substantiate this contention. 
Defendant testified that signed the note accommodate the plaintiff 
bank and not Mr. Tatum; that was under obligation Mr. Tatum 
and was not personal friend his. Furthermore, shown the 
plaintiff’s present president, who was then cashier, that the note was 
not used Tatum collateral borrowing from the bank. The record 
fails disclose that defendant, Tatum anyone else ever received credit 
for the amount the note any part it, and not even claimed 
plaintiff that defendant received any money other benefits from 
executing the note. not shown that any use was ever made the 
note Tatum. had been shown that Tatum used the note cover 
his shortage with the bank, such existed, some weight could 
attached the contention that the note was signed defendant 
accommodate Tatum personally but this has not been shown. According 
the record made up, the note was executed plaintiff and one 
was ever given any consideration for it. merely remained the bank 
until this suit was filed. 

recognize the well-established rule that every negotiable instru- 
ment deemed prima facie have been issued for valuable considera- 
tion and that every person whose signature appears thereon 
become party thereto for value (Act No. 1904 24) and that 
absence consideration matter defense. But when defendant 
denies under oath that received any consideration and the ledger 
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sheet the bank showing his account fails show any and 
one testified that any consideration was given defendant for the note, 
the burden shifts the plaintiff bank show the consideration, any 
there was. this case the bank has failed meet that burden. 

The judgment the lower court correct and affirmed with costs. 


LIABILITY FIDUCIARY FOR RETENTION 
SECURITIES BEYOND PER- 
MISSIBLE PERIOD 


See’s Estate, Surrogate’s Court, Supp. (2d) 


The duties executor are primarily and generally convert 
assets into cash, pay debts and expenses and distribute the net 
residue accordance with will. executor under duty convert 
assets into cash the earliest opportunity affording prudent conver- 
sion and retention securities executor for period longer 
than maximum waiting period renders the executor individually 
liable for such neglect duty. 

Decedent died leaving will appointing one DeNike, administra- 
trix under the will. The administratrix such came into possession 
100 shares certain securities the decedent’s estate. was 
alleged that the administratrix retained these securities for period 
ten years from the time her appointment administratrix. 
Within this period the stock greatly depreciated value. 

was held that the administratrix was derelict her duty 
convert estate assets into cash the earliest opportunity affording 
prudent conversion and the most could have been protected solely 
the maximum waiting period eighteen months. The estate 
administratrix was properly surcharged for depreciation and 
resulting loss decedent’s estate. 


Proceedings the matter the final judicial settlement the 
account proceedings Evanna Nike, administratrix, with 
the will annexed, the estate Mary Jane See, deceased, Allen 
Nike, administrator the goods, chattels, and credits such 
administratrix, deceased. 

Decree, sustaining objections the administratrix’ failure sell 
promptly certain shares two corporations’ stock, her payment 
penalty for delay payment state estate taxes, and her payment 
additional premiums her bond because delay terminating 


similar decisions see Banking Law Journal Digest (Fifth 
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administration estate, disallowing administratrix’ statutory com 
missions, and dismissing other objections. 

Condit Hite, White Plains, for petitioner. 

Shaffer Pierson, New York City, for Five Points Mission, Old 
Brewery, 

Kenneth Murray New York City, for Board Foreign 
sions Methodist Episcopal Church, now known Division Foreign 
Missions Board Missions and Church Extension Methodist 
Church. 

John McEntee, Albany, for Anthony Ricciardi. 

Vincent Del Tufo, White Plains, special guardian. 


MILLARD, this accounting proceeding objections have been 
interposed attacking the account filed the petitioner herein. 

The decedent died April 25, 1930, leaving will which was duly 
admitted probate August 14, 1930. Evanna Nike, whom 
letters administration were duly issued thereunder, died intestate 
August 1940, and letters administration her estate were 
thereafter, December 1940, duly issued the petitioner, who has 
rendered the within account the proceedings said deceased admin- 
istratrix 

The paramount objection the account relates the failure the 
part the administratrix sell promptly eighty shares 
common stock the American Locomotive Company and twenty shares 
capital stock the Southern Company which came into her 
hands upon the issuance letters her. Neither these corporate 
issues have been sold yet. 

The stocks question had been actively traded the security 
exchanges throughout the entire period their retention the admin- 
istratrix the date decedent’s death, the American Locomotive 
stock had market value $71 per share, and the Southern stock, 
$125 per share. the date issuance letters administration 
the issues had quoted market value $39.75 and $116.62 per 
share, respectively. therefore apparent that these equities suffered 
sharp decline over period something less than four months. During 
the suceeding year, further depreciation nearly 50% was sustained. 
Thereafter, the market value the stocks question fluctuated 
primary downward trend, finally reaching the presently quoted market 
values and $17.50 per share respectively. 

The fiduciary retained these assets for period ten years, during 
which term dividends were received thereon, except for the early part 
the first year said ten year span. The retention the aforesaid 
securities for such length time was unwarranted. The duties 
executor are primarily and generally convert estate assets into cash, 
pay the debts and expenses, and distribute the net residue accordance 
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with the provisions the will. Matter Kohler, 231 353, 365, 
132 114. Where the estate uncomplicated, the instant case, 
and the securities constituting part the assets thereof are readily 
salable, has been held that waiting period not more than eighteen 
months sufficient enable executor dispose such securities 
advantageously. Matter Frame’s Estate, 245 App. Div. 675, 685, 
284 153; Matter Cuddeback’s Estate, 168 Mise. 698, 701, 

order determine just when these shares stock should have 
been disposed of, becomes necessary consider all the facts and 
circumstances surrounding the administration the estate. While 
true that fiduciary can held greater care than that employed 
prudent and intelligent men the conduct their own like affairs 
(King Talbot, 76, 84, 85; Matter Clark’s Will, 257 
132, 136, 177 397, 499), his duties and obligations 
are other respects clearly distinguishable from those individual 
acting his own behalf. pointed out Matter Kohler, supra, 
executor must proceed liquidate the estate the end that the debts 
and expenses may paid and the residue distributed accordance with 
the will. the testamentary instrument bar, there was provision 
for retention securities the executor. The administratrix 
was therefore under duty convert estate assets into cash the 
earliest opportunity affording prudent conversion. 

executor may not speculate with estate assets. This does not 
mean that securities may not held for better prices where unreason- 
able market depreciation immediately follows the reception estate 
securities the executor. However, such was not the case here. Within 
three weeks after the issuance letters administration the 
American Locomotive stock rose six points per share above the market 
value the date when the letters were issued. The Southern Pacific 
stock rose three points like period. Shortly thereafter both issues 
receded, reaching lows 134 and 674, respectively, June the 
year 1931. one could heard complain had these stocks been sold 
any time during the eighteen month period immediately succeeding 
the date which letters administration were issued, for 
price equal their valuation that date. Here, however, although 
the stocks had risen substantially above their valuation the date 
when the letters were issued, the administratrix failed sell 
price least equal such valuation. Inasmuch the securities were 
retained beyond that length time which represented the maximum 
waiting period, the administratrix ¢.t.a. became individually liable for 
the depreciation thereof and the resulting loss. Matter Frame’s Estate, 
supra; Matter Stumpp’s Estate, 153 92, 274 466. 
Under the herein, find that the American Locomotive 
stock ought have been sold for not less than $39.75 per share, the 
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market value quoted August 14, 1930. The estate the deceased 
administratrix accordingly surcharged with the sum $3,180, 
together with interest thereon the legal rate, the date within 
the above mentioned eighteen month period when said issue last had 
quoted market value equal that August 14, 1930. find that the 
Southern Pacific stock ought have heen sold for not less than $116.62 
per share, the market value quoted August 14, 1930. The estate 
the deceased administratrix accordingly further surcharged with 
the sum $2,332.40, together with interest thereon the legal rate, 
the date within the above mentioned eighteen month period when 
said issue last had quoted market value equal that August 14, 
1930. Upon tender the amounts hereinabove surcharged, together 
with interest thereon, the corporate stocks question will transferred 
the estate the aforesaid administratrix The dividends received 
said issues after the dates which the surcharges become effec- 
tive, will credited the administratrix and the amount thereof 
will set off against the amounts surcharged herein. The objections 
the failure the part the administratrix sell the aforesaid 
shares stock are sustained accordingly. 

reason unwarranted delay payment the New York 
estate taxes, penalty $40 was incurred. Executors, administrators 
and trustees are primarily liable for such tax (Section 224, Article 
the Tax Law; see also Section 249-z, Article 10-C the Tax 
Law. effective September 1930), and become individually liable for 
penalties imposed unless they are incurred through fault their 
part. The estate the administratrix accordingly surcharged 
with the sum $40, together with interest thereon the legal rate, and 
the objections such payment are sustained. Matter Oakes’ Estate, 
127 Mise. 779, 217 638; Matter of. Ryle’s Estate, 170 450, 

hereinbefore indicated, the administration this estate could 
have been terminated with dispatch. view such circumstance, the 
estate the administratrix will surcharged with the sum 
$120, together with interest thereon the legal rate, which sum repre- 
sents the amount expended for premiums her fiduciary bond over and 
above that disbursed account the first two annual premiums. The 
objections thereto are sustained accordingly. Matter Phillips’ Estate, 
143 Mise. 824, 826 258 638. 

The statutory commissions sought herein will not allowed. 
gent adminstration has resulted substantial loss the estate; and 
any allowance commissions, view such dereliction duty, 
would constitute improper exercise the Court’s discretion. Matter 
Junkersfeld’s Estate, 244 App. Div. 260, 279 491; Matter 
Frame’s Estate, supra; Matter Onorato, 261 App. Div. 997, 
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GUARANTOR’S RIGHT SUE MAKER OF. 
IMPLIED CONTRACT INDEMNITY 


Bishoff Fehl, Supreme Court Pennsylvania, Atl. Rep. (2d) 


Guarantor note surety may sue implied contract 
indemnity for payment made notwithstanding that any suit 
note itself may barred statute limitations. 

October 26, 1933, defendants executed promissory note for 
$20,118.13 bank, payable demand. Prior delivery the 
note, plaintiff, the defendants’ request and for their accommoda- 
tion, guaranteed writing the payment the note his indorsement 
the back the note. Defendants defaulted payment note after 
demand, and upon demand the plaintiff the bank, holder 
the note, the plaintiff paid the note October 31, 1936. March 
1942, the plaintiff brought suit against the defendants claiming 
reimbursement from them the basis contract 
the makers the note that the plaintiff were compelled fulfill 
his guaranty they would reimburse 

was held that the plaintiff could maintain this action against 
the defendants the implied contract that the defendants would 
indemnify the plaintiff for any payment the plaintiff was 
make the holder the note compliance with his guaranty. The 
plaintiff could bring suit against the defendants any time within 
six years after payment the note the plaintiff, notwithstanding 
the fact that any action the note itself was barred because more 
than six years elapsed since the maturity the note. 


Action Bishoff against John and another recover 
amount paid plaintiff guarantor promissory note. From 
order striking off plaintiff’s second supplemental amendment the 
statement claim, amended reply counterclaim 
accounts, plaintiff appeals. quashed. 

Kenneth Jackson, Roland Johnston, and Thorp, Bostwick, 
Reed Armstrong, all Pittsburgh, for appellant. 

John Metz, Bernard Goodman, John Metz, Jr., all Pitts- 
burgh, for appellee. 


PARKER—J.—This appeal, which from order striking off the 
plaintiff’s second supplemental amendment statement claim, 
amended reply counterclaim and plaintiff’s must quashed. 
The order complained did not finally dispose the action (Com. 
rel. Wherry, 302 Pa. 134, 152 846) and judgment has been 
entered. Leibfried Horn, 294 Pa. 137, 143 786; Smith Phila- 
delphia Co., 286 Pa. 55, 804; McClelland West Penn 
Appliance Co., 132 Super. 471, 491. 

seems advisable, order that mistrial may avoided, refer 


For similar decisions see Banking Law Journal Digest (Fifth 
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the one question which was made the basis the conclusion 
reached the court below deem the question have been incor- 
rectly decided. October 26, 1933, the defendants, John Fehl 
and Frank Apfel, gave the First National Bank Braddock their 
promissory note for $20,118.13, payable demand. before the 
delivery the note the plaintiff, Bishoff, the special request 
defendants and for their accommodation guaranteed writing, 
indorsed the back the note, the payment thereof.* Defendants 
failed the note after demand whereupon the bank, the holder, 
demanded payment plaintiff who lifted the note October 31, 
1936, and complied with his guaranty. The plaintiff now claims reim- 
bursement this the basis implied promise the makers 
the note that was, compelled fulfill his guaranty they would 
reimburse him, 

The below held that the plaintiff’s claim for reimbursement 
was barred the statute limitations since the second supplemental 
amendment statement claim, which set new cause action, 
was not filed until March 1942, more than six years after the note 
was due and although the note was paid the plaintiff within six 
years before that while was yet valid obligation the 
part defendants. That conclusion was predicated the erroneous 
assumption that the rights surety note differ his rights 
other for the reason that since could sue the note 
implied promise the part the principal reimburse surety 
note did not exist. not understand this the law this 
jurisdiction, other jurisdictions stated the text books. 

and properly so, that Bishoff was surety for 
Trust Co. Trojanowski, 298 61, 63, 147 847; Miners’ State Bank 
Auksztokalnis, 283 Pa. 18, 26, 128 726. The Act 1913 its 
terms covers ‘‘every written agreement’’ and not only subjects 
Bishoff the liabilities suretyship but confers ‘‘upon him the rights 
incident thereto.’’ plain that the act applies promise answer 
for the default maker promissory note. follows that Bishoff 
had all the rights surety. 

the settled law that contract surety made, there 
arises, the absence express agreement, implied contract that 
the principal will indemnify the surety for any payment the latter may 
make the creditor compliance with the contract 


Bishoff For value received, the undersigned hereby guarantees the. prompt 
and punctual payment this note the holder thereof when and the same beomes 
due and payable ‘the terms thereof, thereby waiving demand, presentment, notice 
non-payment, protest and notice protest, and the time payment may extended 
from time time without affecting liability. Bishoff.” 
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payment the note and not until then the surety entitled 
maintain the common law action indebitatus assumpsit. 
1097. expressed Brannan’s Negotiable Instruments Law, 4th 
Ed., 292: payee accommodation indorser note may buy the 
note the holder and sue the maker thereon. has been 
forced pay the note, has right action against the maker 
implied contract indemnity, and may sue thereon within six years 
after the payment, although action the note may barred, 
because more than six years have elapsed since its 

Such the law this jurisdiction. Hill Voorhies, Pa. 68, 
promissory note was involved and the action was surety the 
implied promise. was there said (22 Pa. page the action 
upon such instrument may brought against all the partners, 
surety who, such, pays the money it, entitled the usual 
remedies sureties against all. may subrogated the remedy 
the contract, may have his action for money paid for the use 
the partnership and the promissory note taken and signed: the 
ostensible partners and their surety competent The 
trine implied contract favor surety firmly fixed 
system jurisprudence. long line cases this court has recognized 
the above stated principles applied the implied promise 
vendee land reimburse the vendor land sold under and subject 
mortgagor judgment. See Faulkner McHenry, 235 Pa. 298, 
827. Ann Cas. 1913D. 1151, and there cited. 

The right action the surety upon the implied promise does not 
arise until the principal has defaulted and the surety has been 
pay and not until then does the statute limitations begin run. 
recent case, Heaney Riddle, 343 Pa. 453, 459, 456, 
speaking through Justice Stern, said: ‘‘Plaintiff’s claim net 
barred the statute limitations. had cause action and 
could not maintain suit until sustained actual loss being 
obliged pay the mortgage debt. Such payment was made 1940, and 
then only would the statute begin run favor The Riddle Company 
and its liquidating 

Since the plaintiff could only sue the implied promise after 
had made payment the note October, 1936, the statute limitations 
had not run when the last amended statement claim was filed 
March 1942. The rule which have stated the rule other 
jurisdictions. See Thayer Daniels, 110 Mass. 345; Blanchard 
Hemerlie, Ohio St. 27, Am. St. Rep. 707. 

Anything that was decided said in: the case Kennedy 
Carpenter, Whart. 344, that contrary our present conclusions 
has long been overruled: 


_ 
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HOLDER DUE COURSE NOTE GIVEN 
FOR GAMBLING DEBT 


Winecoff Operating Co., Inc. Pioneer Bank, Supreme Court 
Tennessee, 165 Rep. 585 


check valid its inception and subsequently negotiated 
payment gambling debt void between the immediate parties 
the gambling transaction, but such check finds its way into the 
hands innocent holder for value before maturity, the fact that 
the instrument was negotiated some time payment gambling 
debt not defense against innocent holder for value except where 
statute declares such check void the hands all holders. 

Defendant bank issued its negotiable certificate for $300 
one Norrell who subsequently indorsed and delivered one 
King payment gambling debt. Later King indorsed and 
delivered check plaintiff due course for full consideration 
without notice the gambling transaction. Norrell, the interim, 
notified the defendant bank not pay the check. The check was 
presented for payment the plaintiff, and the bank pursuant 
Norrell’s instructions refused payment. Norrell, party this action, 
contended that the check being originally founded and issued for 
gambling debt was void its inception. 

was held that notwithstanding the fact that the check was 
negotiated payment gambling debt, nevertheless, the instant 
the check was valid its inception and enforceable the 
hands holder due course for value despite its intermediate 
transfer Norrell, the payee, King. The indorsement and 
delivery the check pay gambling debt did not make the 
indorsee, King, holder due course and thus title passed 
between the immediate parties, but when the check found its way 
into the hands the plaintiff, innocent holder for value before 
maturity, the illegality such negotiation did not preclude recovery 
thereon the plaintiff, unless the statute expressly declared the 
check void the hands all holders. 


Suit Winecoff Operating Company, against the Pioneer Bank 
recover cashier’s negotiable certificate issued the bank 
Norrell, wherein the bank brought Norrell cross bill. From 
decree dismissal, affirmed the Court Appeals, petitioner appeals. 

Decree reversed and judgment entered favor petitioner. 

Thomas, Folts Brown, Chattanooga, for appellant. 

Tom Thach, Chattanooga, for appellees. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 


+ 
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CHAMBLISS, J.—Pioneer Bank issued its cashier’s negotiable 
certificate for $300 Norrell, who subsequently endorsed and 
King endorsed and delivered the check complainant, operating 
Hotel, due course for full consideration, without notice 
the gambling transaction, the Chancellor and Court Appeals con- 
currently found. 

Meanwhile, however, Norrell, the payee, had notified the maker Bank 
not pay the check, and the Bank refusing payment upon presentation, 
the Hotel Company brought this suit. The Bank brought Norrell 
bill. 

The Chancellor, the authority Manufacturers’ Mechanics’ 
Bank Kansas City Twelfth Street Bank, 233 Mo. App. 191, 
104, dismissed the bill awarding Norrell the fund paid the 
Court the Bank, and the Court Appeals affirmed, applying our 
Code, 7812 and 7818, conceiving this case controlled Snoddy 
Am. St. Rep. 918. Result: One gambler gets the money; the other 
gets back from innocent party. 

The facts the instant case differ essentially from those the 
Snoddy both cases the negotiable instrument had passed into 
the hands bona fide purchaser for value and without notice. But 
the Snoddy ease the instrument was originally founded and issued 
for gambling debt and was void its inception, the express terms 
our statute (Code, 7812), which provides that, contracts 
founded gambling wagering consideration, shall void 
the extent such consideration’’; while the instant case the ‘‘con- 
wholly free from gambling wagering. The transaction which 
was was free from taint illegality. The gambling taint 
attached it, all, the progress its subsequent negotiation. 

two later cases this Court approved the holding the Snoddy 
but both cases permitted the bona fide holder due course 
recover from the maker the ground that the records these cases 
failed show that the instruments sued were void their inception. 


Jefferson Bank Chapman-White-Lyons Co., 122 Tenn. 415, 123 


Cohn Lunn, 133 Tenn. 547, 182 584. the Cohn was 
said that the Snoddy case ‘‘it was held that note given for gaming 
consideration was void the hands even innocent holder; but 
the later case [Jefferson] Bank Chapman [-White-Lyons Co.], 

was said that Snoddy Bank was based express 
making the contract void direct this State, therefore, 
the rule that denies recovery innocent holder due course 
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limited cases where the instrument void the express terms 
statute. 

The holding the Snoddy case sustained the great weight 
authority, although the rule conceded work hardship innocent 
purchasers negotiable paper, favorites the law, but its application 
being justified public policy. However, find this rule applied 
the great weight authority, only cases like our Snoddy case, where 
the instrument was void initio, from its inception, because within 
the express terms statute declaring. And this view supported 
reason. subsequent negotiation could give life contract. which 
never had it. This true forged paper negotiable form. 

distinction appears well recognized many authorities 
between such cases and those which the illegality arises subsequently, 
the course negotiation the instrument. 

Also, the distinctive principle illustrated the general holding 
that negotiable paper, when once legally issued and thereafter lost 
stolen, may recovered innocent holder due course for 
value. See Memphis Bethel Continental Nat. Bank. 101 Tenn, 130, 
authorities cited these cases. 

this Court respondent Norrell, his reply the petition for 
certiorari, relies chiefly Manufacturers’ Mechanics’ Bank Twelfth 
Street Bank, supra, followed the asserting that this 
and that are also cites Code, 7818, providing 
that, ‘‘Any person who negotiates for value, and without giving notice 
the purchaser, any negotiable instrument, founded whole part 

Counsel, after quoting this Section, says: 


was held the case Cohn Lunn, 133 Tenn. 547, 549, 182 
584, note executed violation penal statute absolutely 


void not only between the parties, but even against innocent 
holder.’ 


Counsel, doubt inadvertently, misquotes materially the holding 
the Court. Counsel confuses what the Court said was ‘‘insisted,’’ 
with what the Court, declining adopt this insistence, held. After 
stating that, ‘‘It insisted, that, inasmuch the note question 
was executed violation penal statute, was absolutely void, not 
only between the parties, but even against innocent holder,’’ Chief 
Justice Neil writing the opinion, comments: ‘‘It clear that note 
given violation penal statute would void between the 
parties,’’ citing cases, But then proceeds refer the Snoddy and 
Chapman cases the language have hereinbefore quoted, limiting 
the rule invalidity the hands innocent holders those cases 
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where the instrument was subject express statutory provision 
declaring void. 

Moreover, independently this, are not impressed with the 
argument that Code, 7818 evinces intention the Legislature 
extend the void rule innocent holders negotiable paper due 
course, where the paper had valid inception, but was subsequently 
negotiated for gaming consideration; rather the contrary. Our 
statute expressly declaring void all contracts founded gaming 
(Code, 7812) was enacted 1799. This Code, 7818, 
declaring misdemeanor negotiate for value ‘‘negotiable instru- 
ment, ete., was enacted 1843-44. think fair assume 
that the Legislature, recognizing that the Act 1799 did not meet the 
evil negotiation, found desirable take care such cases, but not 
deeming advisable extend the void rule thereto, thus further hamper- 
ing the negotiability negotiable instruments commerce, expressly 
limited the remedy punishment the offending party. Bearing 
directly this point, quote from Am. Jur., 453: Where the 
statute merely forbids gaming wagering, declares illegal, makes 
gaming wagering crime, without expressly declaring contracts 
negotiable instruments void Courts generally hold that holder 
due course may enforce instrument given [or priori transferred] 
for such The text proceeds: ‘‘This distinction not 
followed all Courts, having been held that note need not 
expressly declared void statute declared implication.’’ 
This with qualification our rule: ‘‘The rule that bona fide holder 
negotiable paper, executed part transaction prohibited 
statute, may enforce its collection, except where the statute has expressly 
necessary implication declared Frazier Lafferty, 150 
Tenn. 105, 263 978. Even under this minority rule, the holder 
due course may enforce negotiable instrument Tennessee, har- 
mony with our statutes. 

Now, however sound may the holding the Missouri intermediate 
court, relied for respondent, that jurisdiction, not authority 
for like conclusion this State. find this decision elsewhere 
and appears the leading authority for this view. The 
Missouri statute, Rev. St. 1919, 5744, Mo. 3394, construed 
and applied that case, much broader its terms than ours. has 
been seen, our statute expressly limited, declaring such contracts 
those ‘‘founded’’ gambling consideration, ‘‘to the 
extent such whereas the Missouri statute does not 
contain this limiting language, but declares void, ‘‘all judgments 
confession, conveyances, bonds, bills, notes and and provides 
that all such ‘‘may set aside and vacated’’ upon suit ‘‘by the person 
confessing, giving, entering into executing the same,’’ ete. The 


, 


— 
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Missouri Court held this language express intention include 
‘‘sales’’ ‘‘securities’’ effected transfers for 
gambling consideration made endorsement notes and securities 
originally issued for valid consideration. was this construction 
this broad language, and this process reasoning, that the Missouri 
Court reached the conclusion that the statute rendered the transfer 
this paper, not originally issued for gambling consideration, void and, 
therefore, not collectible innocent transferee for value. The 
opinion does not apparently question the principle that unless void 
statute holder due course negotiable paper, without notice, 
protected but construes the Missouri statute declaring the subsequent 
transfer for gaming consideration void, and relating the transaction 
which the paper passes the innocent holder denies protection 
such holder. 

Paton’s Digest, Legal Opinions, 2nd Ed., Vol. II, pages 2006, 
2007, notes the general rule, applied our Snoddy case, that innocent 
holders for value negotiable paper void its inception because 
issued for gambling consideration are not protected. the rule 
that such holders cannot recover paper free from gambling taint 
inception, when subsequently transferred for gambling consideration, 
Paton cites Maufacturers’ Mechanics’ Bank Twelfth Street Bank, 
supra, and Farmers State Bank Clayton Nat. Bank, 344, 
245 543, 952. find this case also cited Am. Jur., 
Paragraph 76, under gaming, ete. 

this New Mexico case, the Missouri above, the 
decision rests.on the Court’s construction State statute even broader, 
perhaps, than the Missouri statute. However, the opinion does not 
discuss the distinction between paper void its inception and that 
subsequently passed for gambling, but devoted discussion 
the question whether not the holder protected the negotiable 
instruments act. Following the great weight authority was held 
that this act did not apply. Other cases sometimes referred bearing 
the question, such Nielson Planters Trust Savings Bank, 
183 La. 645, 164 So. 613 and Hurley Union Trust Company, 244 
App. Div. 590, 280 474, are not point. both these cases 
the immediate endorsee, with full notice, was seeking collect the paper. 

Our examination satisfies that the great weight authority, text 
book and decision, recognizes and supports the rule that when negotiable 
instrument valid its enforcible holder for value, 
due course, despite its intermediate transfer for gaming consid- 
eration. 

point this statement from Bills and Notes, page 
502, under the subheading Intermediate ‘‘If 
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holder due course that was subsequently transferred for illegal 
consideration connection with illegal transaction,’’ citing 
Bernstein Fuerth, 132 Mise. 343, 229 791, and Guaranty 
Bank Oklahoma City State Bank Stratford, 106 216, 
233 727. 

And, even more directly point, S., Bills and Notes, 
page 1106, 502, treating ‘‘Gambling Transactions,’’ the rule 
thus stated: 

instrument was given connection with 
gambling transaction not defense against bona fide holder, except 
where statute declares such instrument void without 
this being the rule Tennessee,—‘‘such statutes being unaffected 
the enactment the Negotiable Instruments Act; nor can the defense 
illegality asserted note valid inception but subsequently 
transferred for gambling citing Bernstein Fuerth, 
supra, and Poshkoff Bernstein, Sup., 159 206; J., 
1073, note 86. 

will observed that the last foregoing paragraph the precise 
situation now before dealt with. However, while thus stating the 
rule, the text notes that ‘‘other authority apparently the con- 
but cites only Manufacturers’ Mechanics’ Bank Kansas 
City Twelfth Street Bank, which heretofore discussed and dis- 
tinguished. 

Turning page 1073, cited above S., under the 
subject ‘‘gaming,’’ find the rule thus stated: 

indorsement and delivery negotiable paper pay gambling 
debt does not make the indorsee holder due course, and title 
passes between the immediate But, the text proceeds, ‘‘If 
such paper finds its way into the hands innocent holder for 
value before maturity, too late set the illegality the endorse- 
ment and transfer,’’ citing Tindall Childress, Stew. P., Ala., 250; 
Rumping Arkansas Nat. Bank, 121 Ark. 202, 749; Sullivan 
German Nat. Bank, Colo. App. 99, 162; Porter First Nat. 
Bank Chicago, 212 Ill. App. 250. 

This text writer proceeds say that, ‘‘in some states the statute 
declares the paper void the hands all only Chapin 
Dake, 295, Am. Rep. 15. find that the decision this 
Court divided four three, turned the construction 
the Illinois statute, indicated the text, statute much broader 
its terms than ours. add passing that the Annotator 
1326, calls attention the subsequent holding Porter First 
Nat. Bank, 212 App. 250, that since the passage the negotiable 
instrument act the bona fide holder may recover, that the gaming 
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longer controls. However, this application the negotiable instrument 
act appears clearly against the great weight authority. 

appears from our examination that the following cases, mentioned 
supra, clearly support the rule that the right bona fide holder for 
value without notice, recover negotiable paper valid its 
inception not affected its intermediate transfer for gaming 
consideration. Rumping Arkansas Nat. Bank, 1915, 121 Ark. 202, 
180 749; Guaranty Bank State Bank, 106 216, 233 727; 
Bernstein Fuerth, 1928, Mise. 229 791; Tindall 
Childress, Stew. P., Ala., 250; Poshkoff Bernstein, Sup., 159 
206. 

The Arkansas case construes statute substantially like ours and 
holds that applies only instruments given for founded 
gaming, not subsequent transfers for such consideration inno- 
cent holders. 

Bernstein Fuerth perhaps most frequently cited, although not 
decided Court last resort, probably because well reasoned. 
this case the payees check transferred payment 
gambling debt and the check later came into the hands holder 
due course, whom was paid. The action was the payees against 
the drawer recover the original debt. holding that there could 
recovery, the court said [132 Misc. 343, 229 796]: 


taint illegality, any, did not attach until after the check 
had become valid and subsisting obligation the hands the plain- 
tiffs [the payees], and hold that act the part the payees can 
render void, the hands holder due course, theretofore valid 
negotiable instrument duly negotiated, would result injustice and 
confusion commerce, unwarranted the policy 


The opinion referred holdings the New York Court Appeals 
(among them Chase Nat. Bank Faurot, 149 532, 164, 
note had legal inception, usury its transfer could not availed 
defeat the hands bona fide holder. quote: 


courts have thus refused apply the highly penal provisions 
section 373 the General Business Law any instrument having 
valid Such instrument has its inception brought 
into being legal relations which are unaltered its subsequent history. 
the case void instrument, however, having never had incep- 
tion, mere simulacrum, and legal relations are engendered 
its existence.’’ 


Guaranty Bank State Bank, the Oklahoma Court, although 
gaming was not involved, stressed the distinction here involved, saying 
[106 Okl. 216, 233 Pac. 728], ‘‘In its inception, the certificate was given 
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defendant bank defendant Arnold for cash deposit,’’ the situa- 
tion the instant case, ‘‘this certificate was valid and regular its 
inception the hands Mr. Arnold, although was deprived same 
the etc. 

conclusion, mention Tindall Childress, cited J., 
(1832), the opinion written and reasoned that clear and concise 
style characteristic of. that period, illustrated our older cases. The 
Alabama gaming statute involved was even broader than our own, but 
was held, quoting the headnote, that, ‘‘A note executed sufficient 
consideration, but lost assignee horse race, can not 
avoided the payor, the hands subsequent innocent holder, 
under the statute 1807, the subject gambling 
that case, the Bernstein case, Y., supra, the Court properly 
found analogy, principle, usury cases, and quoted from the 
opinion Lord Kenyon, Parr Eliason al., East 92. Says the 
Alabama Court: 


was contended the trial, Lord Kenyon presiding, that the 
indorsement the bill the plaintiff the bankrupts, for usurious 
consideration, avoided the security, the statute, Ann., whereby all 
bonds and for ‘payment any money lent upon usury, 
ete., shall void.’ But Lord Kenyon was that the assignees 
the bankrupt had right protect their possession the bill the 
title the party from whom they received payment, who was 
innocent holder; and that the bill being valid its inception, the 
statute usury did not apply the present case; and the plaintiff 
was non-suited. rule show cause why the non-suit should not 
set aside, was obtained, which was argued before the Court King’s 
Bench, and the rule was discharged. Lord Kenyon, who delivered the 
opinion the Court, said, ‘where the bill itself its original formation, 
given for usurious consideration, the words the statute are 
preemptory, that the assurance shall void: and the construction 
which has been put upon the statute, has gone far enough saying 
shall avoided, even the hands innocent indorsee, without 
notice. But case has gone the length which now contended for; 
nor the words the statute require it. Here the bill was fair and 
legal its and therefore, advantage can taken 
what happened afterwards against bona fide holders.’ 


While the sum here involved not large, the question, first 
impression this State, important its bearing the security 
holders negotiable paper, which enters largely into our com- 
mercial that have felt justified treating the case 
some length. 

The decree the Court Appeals will reversed and judgment 
will entered here favor petitioner, Winecoff Operating Com- 
pany, Incorporated. 


4 
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RIGHTS SURVIVOR JOINT CERTIFICATE 
DEPOSIT BANK 


McConnell McCook Nat Bank McCook, Supreme Court Nebraska, 
Rep. (2d) 599 


Where bank had issued certificate deposit reciting that 
depositor had deposited specified sum payable the order self 
two specified persons, the specified persons were entitled the 
funds upon the depositor’s death under state statute providing 
that deposit made the names two more persons payable 
either their survivors might paid either such persons 
the survivors, notwithstanding absence words joint tenancy 
right survivorship. 

Defendant bank issued certificate deposit stating that 
decedent had deposited $1,000 its bank, ‘‘Payable order self 
Mrs. Rader and Ernest Fowler,’’ payable six months after 
date the return the certificate properly drawn. Subsequently 
decedent died and plaintiffs executors her estate, having found 
the certificate deposit among decedent’s effects, made demand 
for the amount thereof which was refunded the defendant bank. 
Plaintiffs brought this action and the other payees the certificate 
deposit joined interveners the suit contending that they 
were joint tenants with decedent with right survivorshop and 
that upon decedent’s death they were the owners the certificate 
and entitled the proceeds. 

was held that construing the statute applicable the 
instant case that the interveners were entitled the proceeds the 
certificate deposit notwithstanding the fact that the certificate 
deposit did not expressly use the qualifying words joint tenancy 
right survivorship. The statute limited its application 
payees certain relationship. The Legislature left the depositor 
the determination who was receive the benefits the act. 


Action Edna McConnell and another executors the estate 
Maude MeMillen, deceased, against National Bank McCook, 
Neb., upon certificate deposit, wherein Mrs. Rader and another 
were interpleaded application defendant. From judgment upon 
directed verdict for interpleaders, plaintiffs appeal. 

Affirmed. 

Cordeal, Colfer Russel and Joseph Callahan, all McCook, 
for appellee. 


SIMMONS, J.—This action determine who entitled 
the proceeds certificate deposit issued defendant bank. Mrs. 


NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§448-462. 
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Rader and Ernest Fowler were interpleaded the application 
the bank. the close all the evidence plaintiffs and interveners 
moved separately for directed verdict. The trial court directed 
verdict for the interpleaders. Plaintiffs appeal. 


The plaintiffs are the executrix and executor the estate Maude 


MeMillen. October 1940, the defendant bank issued its certificate 


deposit reciting that Mrs. Maude had deposited $1,000 
its bank, the order self Rader and Ernest 
Fowler,’’ payable six months after date the return the certificate 
properly indorsed. Mrs. MeMillen died April 1941. The certificate 
was found among her possessions. Plaintiffs demanded payment, and 
when was refused, suit was brought. The bank took the position that 
was only stakeholder. The interveners took the position that from 
the issuance the certificate they were joint tenants thereof with Mrs. 
MeMillen with right survivorship and that upon her death they 
became the owners the certificates and entitled the proceeds. 


evidence was that the certificate was found Mrs. 
MeMillen’s papers after her death, the demand for and the refusal 
paynient. Interveners offered evidence that they were niece and nephew 
Mrs. MeMillen; that Mrs. had had other certificates prior 
this one with varying payee provisions which she indorsed and 
The president the bank testified that where certificate was issued 
payable one person ‘‘or’’ another that either could properly indorse 
and it. further testified, with reference the certificate suit, 
that the bank would not have paid Mrs, Rader Mr. Fowler 
Mrs. MeMillen’s lifetime except upon her request. Interveners also 
offered evidence, received over objection, the effect that Mrs. MeMillen 
had, shortly before her death, expressed desire that the certificate 
then given Mrs. Rader expressing confidence that Mrs. Rader would 
give Mr. Fowler his share, but she issued positive directions that 
effect. any event was not done. 

Are the interveners entitled recover this fund? 


Plaintiffs argue (1) that none the conditions necessary con- 
stitute effectuate gift are found this record, (2) the absence 
statute the deposit Mrs. her own funds payable 
herself interveners was not sufficient transfer them any right 
interest the deposit where the interveners neither had knowledge 
possession the certificate, (3) statutes providing that under certain 
terms deposit the persons named payees will hold joint tenancy 
with rights survivorship are derogation the common law and 
strictly construed, and (4) that deposit payable the depositor 
another without provision for survivorship not within the 
statute and title the funds does not pass the alternate payee. 

support their proposition refer section 8-164, 


4 
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Comp. St. 1929, and cite many cases from other jurisdictions. Interveners 
rely the statute and our decisions. 

The statute is: ‘‘When deposit any bank this state made 
the name two more persons, deliverable payable either 
their survivor survivors, such deposit any part thereof, 
the survivor survivors due course Comp. 
1929, 8-164. 

Kamrath’s Estate, 114 Neb. 230, 206 770, involved 
payable ‘‘Wilhelm Kamrath Mary Hodges.’’ The case 
was determined upon the issues and facts presented, one which was 
the question whether not there had been gift. The above statute 
was not considered nor construed the opinion. 

Johnson’s Estate, 116 Neb. 686, 218 739, 740, involved 
certificates issued deposits made Carl Johnson, some which 
were payable ‘‘to the order self Margaret Margaret 
Johnson and Johnson were wife and husband. There, here, 
the contest was between the survivor and the estate Johnson. The 
certificates were placed Johnson his safety deposit box where they 
remained until his death. His wife had access the keys the box but 
never entered it. Johnson told her the certificates and where they were. 
there considered whether the certificates belonged solely Mrs. 
Johnson survivor, either (1) way gift, (2) joint tenant 
with right survivorship, (3) virtue the provisions section 
8046, Comp. St. 1922 (now section 8-164, Comp. St. 1929). was held 
(1) that there was ‘‘a completed, executed gift’’; (2) that 
interest the nature joint tenancy with the attendant right 
was created; (3) that, ‘‘when Johnson made the 
deposit payable himself his wife, must have known, and 
presumed, that the bank would pay the obligation either himself 
his wife and other person. must assume that knew 
the statute, and that the bank would follow provisions. think 
the Legislature must also have had that exact thought mind when 
enacted the law. We, therefore, hold that the legal title the funds 
fixed the persons named the certificates, and that the survivor, 
one dies, takes the whole legal Not discussed the opinion, 
but based propositions advanced supplemental briefs, the state- 
ment found the fourth paragraph the syllabus that the statute 
only intended for the protection the bank, but also fixed the 
property right the persons named, unless the contrary appears from 
the terms the 

The statute was again considered this court Kehl Omaha 
Nat. Bank 126 Neb. 695, 254 397, 398. that case there was 
agreement with reference the deposit that the persons named (husband 
and wife) were the owners the moneys deposited the 
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joint tenants with the right survivorship and not 
there reviewed the Johnson case, supra, stated there 
held ‘‘a donative intent was presumed,’’ and also incorporated the 
opinion the syllabus statement above referred from the Johnson 
opinion. 

clear from our decisions construing this statute that have 
held: (1) The act intended for the protection the bank; (2) 
fixes the property right the persons named, unless the contrary 
appears from the terms the deposit; (3) that, when deposit made 
bank payable either two more persons, either expressly 
tenants with right survivorship without those qualifying 
words, upon the death one the payees the deposit payable the 
survivor survivors those named the deposit. 

The two decided cases deal with named payees who are husband and 
wife. the instant case aunt and niece and nephew. Certain 
parts the discussion the opinions cited might indicate that the 
close relationship the payees was determining element the con- 
reached. The statute makes such limitation and embraces 
its terms two more persons without regard their relationship. 
The Legislature has left the depositor the determination who shall 
receive the benefits the act. 

This statute was originally passed independent act, the title 
being ‘‘An Act provide for the payment money deposited the 
name two more persons any bank, either said persons 
the survivor survivors and repeal all conflicting acts.’’ Laws 
1909, ch. 

have said that, ‘‘When the legislative intent left doubt 
failure clearly express the act, resort had the title 
‘an aid the discovery such Hansen Dakota County, 
135 Neb. 582, 283 217. noted that the title the act refers 
‘‘money deposited the name two more persons,’’ without 
qualifying words and provides for the payment such money ‘‘to either 
said persons the survivor survivors.’’ 

The construction which have placed upon the act appears 
entirely consistent with the legislative intent expressed the title 
the act and the act itself. 

are now asked modify our decisions and hold that deposit 
payable one person ‘‘or’’ another without words joint tenancy 
right survivorship not within the provisions the statute. 
hold would require overrule the Johnson case. 

that case, decided years ago, expressed our views the 
legislative intent. reiterated that statement the Kehl case eight 
years see error the conclusions announced those cases. 
feel that the Legislature intended this act get away from the 
contradiction and perplexing and the un- 
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certainties, resulting such transactions, the judicial 
opinions the various states this subject. The Legislature passed 
act which have construed. Our construction has not been since 
questioned the Legislature. The construction which have placed 
upon the act has been accepted and followed banks their dealings 
with depositors and depositors their dealings with the banks, each 
other, and their handling and disposing their funds. That con- 
struction has become rule property this state. 
The judgment the district court affirmed. 


DELIVERY GIFT CAUSA MORTIS THIRD 
PERSON TRUSTEE 


Cannon Williams, Supreme Court Georgia, Rep. 838 


gift made contemplation death written assignment 
third person with instructions that certain money paid 
the third person the donee named the written assignment 
sufficient delivery within the rule governing gifts check, draft 
written assignment the hands third person. There need not 
receipt the gift the donee himself before donor’s death. 
The third person whom such delivery made will presumed 
take trustee for the donee and not mere agent for the donor. 

Decedent had deposit the sum $3091.93 with the petitioner, 
who intervened action between plaintiff and defendant, respec- 
tive claimants money deposit. The money was left with the 
petitioner with letter instructions follows: ‘‘In case death 
this letter instruct you turn over any balance may have 
Cannon, claims the balance the basis certain debts owed plain- 
tiff and incurred decedent, and defendant also claimed the balance 
administratrix decedent’s estate, contending that the title 
the money had remained decedent time his death inasumch 
there had been valid gift and will. 

was held that gift the decedent, just before his death after 
operation, the plaintiff, signed letter delivered the 
petitioner, and directing the petitioner ‘‘in case death’’ the 
decedent turn over the plaintiff ‘‘any balance’’ deposit was 
valid gift causa mortis. The decedent the time the written gift 
was made had the keeping the petitioner the specific sum 
$3091.93 which fund remained the hands the petitioner 
the time decedent’s death. The petitioner whom delivery was 
thus made was presumed take the property the trustee the 
intended donee, and not merely the agent the donor. 


NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §601. 
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Interpleader suit Williams against Mrs. Annie Camp 
Williams, administratrix the estate John Williams, deceased, 
and another determine who was sum money deposit 
with plaintiff. Decree for named defendant upon directed verdict 
and defendant Cannon brings error. 

Reversed. 

Williams, brother John Williams, who died March 
26, 1941, filed petition for interpleader against the widow, Mrs. Annie 
Camp Williams, administratrix the estate, and Cannon, 
husband daughter decedent former marriage. was 
alleged that decedent had ‘‘on deposit [with petitioner] prior to’’ and 
the death decedent ‘‘a sum money the amount $3,091.93, 
which said money was left there by’’ decedent; that March 19, 1941, 
decedent left with petitioner letter, instructing him turn said money 
over Cannon after decedent’s death; that Cannon claimed this money 
gift, and had notified petitioner pay one else; that the 
administratrix also had notified him that she was entitled the fund 
for that petitioner holds trust simply stake- 
holder, cannot safely pay either party, dangerous for him 
act ‘‘until the respective rights said parties have been 
and prays for such determination. 

The letter, addressed petitioner, signed decedent, and witnessed 
notary public with seal, was follows: 

Paul: case death this letter instruct you turn 
over any balance may have with you Cannon for disposal, 
except profit B/C which have sold you delivered, being 
farm cotton Mrs. Williams Ex., and profit B/C which 
have placed July O., which you have placed O., and 
same profit mentioned first above. Any open business closed out 
first market day after 

Mrs. Williams, the widow, demurred generally 
this petition, the grounds, that stated cause for equitable 
relief; that the allegations did not show the nature, character, and 


foundation the claims sufficiently determine whether 


pleader was necessary; and that the allegations did not show ‘‘the 
conflicting claims the defendants [to be] such character 
render doubtful dangerous for the plaintiff There was 
special demurrer particular paragraphs. exception was taken 
order overruling the demurrers. The administratrix filed 
answer, setting that the letter was ‘‘a mere direction petitioner,’’ 
which ‘‘was revoked’’ decedent’s death; that the letter gave 
Cannon right the fund; and that she the owner. Cannon filed 
answer, setting forth that he, mortician, had furnished all funeral 
supplies the death decedent’s first wife, March 1935, amount- 
ing $600, for which has never been paid; that, all parties 
contemplated, was requested furnish and actually furnished the 
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funeral supplies death decedent, amounting $662; and that 
had paid additional doctors’ and nurses’ bills after decedent’s death, 
the sum $99.42, decedent ‘‘contemplated would and 
expected this respondent 

The judge directed verdict for the administratrix; and entered 
decree that petitioner pay her the $3,091.93 question, and that 
Cannon, the son-in-law, had title therein. The court denied new 
trial motion based the general grounds, and the special ground 
that was error direct verdict for the administratrix, because 
there was exception the overruling her demurrer the petition, 
and that judgment became the law the case; the aver- 
ments the petition and Cannon’s answer were proved uncontro- 
verted evidence, which showed valid gift contemplation death. 

Williams, decedent’s brother, cotton merchant Athens, 

testified: that the morning March 19, 1941, just before decedent 
went hospital for operation (after which died March 
26th), and just the brother was about leave the city, the decedent 
came down see the brother, and told him: know have always 
told you turn any balance over (decedent’s son- 
in-law, resident Rabun County), decedent had previously re- 
quested that decedent stated ‘‘the reason why wanted give 
this money Cannon was that buried his first wife, and said, 
guess will bury which fact Cannon had done and had 
paid other bills after decedent’s death, ‘‘a few days after the operation’’; 
that Cannon had also previously helped decedent financially; that 
decedent said could not live like was, and was going the hospital 
have operation, and left the quoted letter with the brother; that 
the $3,091.93 was all that the decedent left with the witness; that the 
money for the bales, mentioned the letter, belonged Mrs. 
Williams, the widow, for which the brother’s check for $165 had been 
given her, but had not been cashed; and that ‘‘this has nothing 
with this amount involved here—it not part this $3,091 under 
that letter instructing pay Cannon.’’ 

Wilson, nephew the decedent and his brother, testified 
that worked for the brother, and heard the conversation between him 
and decedent the morning before decedent went the hospital, and 
heard decedent speak the operation and say, ‘‘Turn over the balance 
then dictated and signed the quoted letter, and after was witnessed, 
delivered immediately the brother. 

Cannon testified that had previously buried decedent’s 
first wife and decedent, paid their funeral expenses and other bills for 
decedent, the amounts stated his answer, and had not been 
reimbursed therefor. 


4 
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Erwin Nix, Athens, and Thad Bynum, Clayton, for plain- 
tiff error. 

Jas, Arnold, Rupert Brown, and Preston Almand, all 
Athens, for defendants error. 


JENKINS, J.—1. Whenever person shall possessed prop- 
erty funds, owe debt duty, which more than one person 
shall lay claim such character render doubtful dangerous 
for the holder act, may apply equity compel the claimants 
interplead.’’ Code, 37-1503. the holder knows all the facts, and 
the questions law, under repeated decisions the courts, are not 
intricate debatable, such petition will not lie (Lassiter Bank 
the holder ‘‘to decide his peril either close questions fact, nice 
questions law’’; and such case may require the parties 
interest set their claims for determination. Knight Jackson, 
156 Ga. 165, 168, 118 661, 663; Franklin Southern Ry. Co., 
119 Ga. 855, 344. This petition decedent’s brother, 
require the widow administratrix the estate and the decedent’s 
son-in-law set their claims fund which was held the 
petitioner for the decedent, and which the son-in-law claimed under 
alleged gift causa mortis, but the validity which alleged gift was 
disputed the administratrix, showed conflicting claims such doubt 
render proper the petition for interpleader; and the court did not 
err overruling the demurrer the administratrix. The overruling 
demurrer, which was the effect that the petition did not show 
conflicting claims such character render doubtful dangerous 
for the petitioner act, did not establish the law the case favor 
the son-on-law’s claim, render erroneous for that reason the 
direction verdict favor the administratrix; but the effect 
such ruling was merely adjudicate the right the stakeholder 
maintain his petition for 

constitute valid gift, there shall the intention give 
the donor, acceptance the donee, and delivery the article given 
some act accepted the law lieu Code, 

(a) The necessary ‘‘intention give the donor’’ means his 
intention make present gift the property, that transfer some 
present immediate interest, distinguished from mere intention 
give the future, from gift testamentary character. Bowen 
Holland, 182 Ga, 430 (2), 185 720; Mims Ross, Ga. 121; 
Culpepper Culpepper, Ga. App. 182 (5), 161; Moore 
Tiller, Cir., Am. Jur. 736, 738-740 13, 14, 21, and cit. 


(b) the imports actual acquiescence 
his part, except that ‘‘if the donation shall substantial benefit, the 
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law will presume the acceptance, unless the contrary shall 
Code, 48-102. 

Except where the gift shall evidenced written instru- 
ment which itself delivered, the delivery required the article 
given may either actual constructive; and ‘‘Any act which shall 
indicate renunciation dominion the donor, and the transfer 
dominion the donee, shall constructive delivery.’’ Code, 48-103. 
Where, however, the gift evidenced writing, actual delivery 
the property itself not required, since the delivery the writing 
dispenses with the delivery the property, provided the writing 
based upon good consideration. Wyche Greene, Ga. 159 (14), 
177; Burney Ball, Ga. 505 (3), 514; Jackson Gallagher, 128 
Ga. 321, 329, 750; Burt Andrews, 112 Ga. 465, 467, 
726; Trustees Jesse Parker Williams Hospital Nisbet, 189 Ga. 
807, 814 (c), 737; Young Locknit, Ga. App. 438, 
gift writing not based upon good consideration, nudum 
pactum, and, the absence actual delivery the property itself, 
remains ineffective. 

(d) good consideration one founded either love and affection 
toward one whom natural duty exists, such near relatives 
either consanguinity affinity; may based strong moral 
obligation supported either some antecedent legal obligation, though 
unenforceable the time, some present equitable duty. Davis 
Co. Morgan, 117 Ga. 504, 506, 507, 732, 148, 
72; Monroe Martin, 137 Ga. 262, 263, 341; McElven Sloan, 
Ga. 208; Worth Daniel, 1.Ga. App. (2), 17, 898; 
McCord, Ga. App. 358 (2), 175 595; Code 20- 
303; Berry Berry, Va. 763, 79; Sapp Lifrand, 
Am. Jur. 475, 476, 61, and cit.; Words and Phrases, Ed., 
472. 

gift contemplation death (donatio causa mortis) must 
made person during his last illness peril death, must 
intended absolute only the event death, and must 
perfected either actual symbolical delivery. Such gift, 
evidenced, may made any personal property parol and proved 
one more witnesses.’’ Code, 48-201. The chief distinction 
between gift inter vivos and gift mausa mortis that gift causa 
mortis while immediately passing revocable, contingent interest, 
must intended pass the absolute title only the event death. 
consequence, the general rule that gift causa mortis may 
revoked any time during life the option the donor; and his 
recovery from the particular illness escape from the peril, con- 
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templation which the gift was made, will itself operate 
revocation. Am. Jur. 761, 61, and cit. 

(a) The rules governing intention the donor give, acceptance 
the donee, and requiring dispensing with delivery writing 
passing title lieu delivery the property, apply alike either 
gift. Burt Andrews, 112 Ga. 466, 726, supra; 
Southern Industrial Institute Marsh, Cir., 347, 349 (4-5) 
Moore Tiller, Cir., 478, 479; Am. Jur. 738, 742, 753, 
21, 24, 30, 31, 40. 

(b) Basket Hassell, 107 602, 615, Ct, 415, 417, 
Ed. 500, which the administratrix especially relies, the owner 
certificate deposit bank delivered the alleged donee himself 
the certificate accompanied signed writing, ‘‘Pay [the donee] 
not till death.’’ However, there was acceptance the bank 
this assignment before the death the donor; and since the technical 
rule governing checks, drafts, and assignments funds deposit 
with third persons some cases different from that governing the 
transfer ordinary personalty, the United States Supreme Court 
held that the transaction was effect more than ‘‘a check upon the 
bank against the deposit, which, shown all the authorities 
cannot valid donatio mortis causa, even where payable 
presenti, unless paid accepted while the donor But 
was there expressly recognized that ‘‘if the banker accepts the check, 
otherwise subjects himself liability trustee, prior the death 
the donor, the gift complete and This distinction, case 
acceptance the holder the fund, was noted and discussed 
Smith Eshelman, 235 Ala. 588, 180 So. 313, 316. the instant 
case, the assignment cannot taken invalid under the rule stated, 
since the writing was not delivered the donee, the Basket 
decision, but the holder the fund himself, who his receipt and 
retention the writing accepted such assignment. 

(c) either gift inter vivos gift causa mortis, although ‘‘a 
delivery third person the agent the donor not 
yet delivery third person trust and for the benefit the 

will suffice; and gift causa mortis, ‘‘such delivery will 
sufficient though the donor dies before the donee actually receives’’ the 
gift from the trustee. Sorrells Collins, 110 Ga. 518, 521, 74, 
75; Am. Jur. 747, 748, 30, and cit. person whom delivery 
thus made will presumed, the absence controverting 
stances, take the property the trustee the intended donee, and 
not merely the agent the Devol Dye, 123 Ind. 321, 
246, 248, 439, 441; Smith Eshelman, 235 Ala. 
588, 180 So. 313, 317 supra; White’s Estate, 129 Wash. 544, 225 


q 


136 THE BANKING LAW JOURNAL 


828, 830, 117 Am. St. Rep. 694, Ann. Cas. 473; notes 

whether the title gift causa mortis merely contingent revocable 
interest vests immediately upon delivery, subject defeated 
recovery from the illness revocation the gift; but the decisions 
with unanimity agree, that, even though the donee’s title may remain 
inchoate without even conditionally vesting until the death the 
donor, title vests the donee upon the donor’s death, subject only 
defeat reason deficiency assets necessary pay the debts 
the deceased donor. Basket Hassell, 107 609 610, 616, 
Ct. 415, Ed. 500, supra; Mitchell Pease, Mass. 350, Cush. 
350, 353; Am, 755, 756 (§§ 46, 47). Although gift causa 
mortis has been likened legacy, that also ‘‘ambulatory and 
revocable until death, and contingently subject the 
decedent’s debts (Kiff Weaver, 274, Am. Rep. 601, 606), 
transfer some present title interest, distinguished from gift 
testamentary character, but because ‘‘no title whatever [the] 
chattel descends the executor merely because 
the decedent’s death. The administrator right the possession 
it’’ for the purpose administration, and ‘‘not subject the 
ordinary course administration,’’ save that the administrator may 
upon proper showing cause the donee account for the value the 
chattel, provided there other sufficient estate satisfy creditors. 
Michener Dale, Pa. 59, 64; Emory Clough, 552, 
796, Am. Rep. 545, and citations; Pierce Boston Savings 
Bank, 129 Mass, 425, Am. Rep. 371, 374; Am. Jur. 736, and cit. 
Even such event, ‘‘any residuum that may left after payment 
the donor’s debts belongs the donee and not the donor’s 
Wade Edwards, Ga. App. 677, 682, 160, 162; Kiff 
Weaver, supra, and citations. follows from what has been said that 
the mere existence creditors will not avoid gift, they can paid 
from other assets and that gift causa mortis cannot defeated, 
provided the donor ‘‘retains enough satisfy all subsisting claims 
against him,’’ and commits fraud against his creditors. Virgin 

will thus seen that, under the general rule, the burden proving 
insufficiency assets pay outstanding debts the estate falls 
the administrator, who does not take title the property upon the death 
the donor. Seybold Grand Forks National Bank, 460, 
682. 

Under the pleadings and the proof the instant case, was error 
direct the verdict favor the administratrix, for two reasons: 
(a) The administratrix, pleading right ‘‘to have and 
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the amount the alleged gift ‘‘in the payment debts due her 
wise set any deficiency other assets satisfy 
such obligations, but stated the only basis this right that such 
money ‘‘belonged [decedent] the time his death, and asset 
belonging his and that had died ‘‘without having dis- 
posed the same any manner, will otherwise,’’ The gist 
this pleading, therefore, was not that the gift was nullified any lack 
sufficient assets pay debts, but that the title had remained the 
decedent and passed the administratrix, because there has been 
valid gift and will. 


(b) Even the pleadings could construed otherwise, 
mean that was necessary recover the fund given order pay 
debts the estate, the only proof relating debts and assets was 
that the brother the decedent, who was the petitioner, and his 
testimony failed show that there would deficiency assets, 
that would necessary use any portion the $3,091.93, con- 
stituting the alleged gift. His testimony was limited statements that 
the amount such alleged gift ‘‘is all the estate had down there’’; 
that ‘‘I don’t know any other estate that had’’; and that 
far know did not leave any estate,’’ and ‘‘he owed 
plenty This testimony lacked the necessary positiveness and 
definiteness show either the absence other assets deficiency for 
the payment debts. Nor did appear, under the pleadings the 
evidence, how much the alleged gift would necessary 
pay creditors. 


Apply the foregoing rules law the facts the instant case, 
the alleged gift the decedent, just before his death after opera- 
tion, his son-in-law, signed letter delivered the decedent’s 
brother, cotton broker, directing the brother ‘‘in case death’’ 
the decedent turn over the son-in-law ‘‘any balance’’ with the 
brother, except the profits from certain described cotton belonging 
the decedent’s wife, was valid gift causa mortis; and the contest 
for this fund between the son-in-law and the administratrix, under the 
bill interpleader, filed the brother, was error direct the 
verdict for the administratrix. According the undisputed evidence, 
the decedent the time the written gift was made had the keeping 
his brother the specific sum $3,091.93, which fund has remained 
the hands the brother. The direction the letter that ‘‘any open 
business closed out first market day after death’’ did not 
and could not have had any reference the definite, sum 
money which the brother held for the decedent the time the gift was 
made; and consequently such direction does not negative the donor’s 
intention relinquish his present interest the fund, subject only 
impending death. The expression the writing transferring title 
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the trustee the donee, which made the gift conditional the 
donor’s death, and which but expressed statement this essential 
element gift causa mortis distinguished from gift inter vivos, 
did not render the writing testamentary character. was said 
the Supreme Court Alabama Smith Eshelman, supra, 180 So. 
315: gift revoked law, [the donor] gets well the 
sickness with which was then afflicted. But the revocable nature 
the gift may well expressed So... that gift 
made expressly depend for its complete effectiveness upon such 
failure revoke expressly implication law not only does not 
detract from such gift, but that only expression the 
Whether express not, such condition always implied under the 
very definition gift causa mortis, generally recognized and 
expressed the Georgia Code, 48-201. 

Since the subject-matter the gift was chose action, already 
the hands the brother, any delivery him other than writing 
was impossible impracticable. Not only was there writing actually 
delivered the brother, but the delivery him trust for the donee, 
who was resident distant city, just before the decedent went 
the hospital and the brother according his plan was about leave 
the city, was valid delivery had been made directly the 
donee. thus appears that, even the rule recognized some juris- 
dictions, that informal writing such letter memorandum 
will not itself pass title unless manual delivery the property 
itself impossible impracticable (24 Am. Jur. 751, 36, and cit.), 
were applicable, which rule, though recognized one Georgia case 
(Singleton Cotton, Ga. 261 (3), 266), seems out line with other 
cited previous and subsequent decisions this court, the result, even 
under such rule, would nevertheless the same, since manual 
delivery the chose action the son-in-law through the brother was 
otherwise 

With respect debts the estate, if, retrial this ease, the 

shall determine and shall allege and prove that there 
deficiency other assets necessary pay such debts, and what that 
deficiency is, she would entitled recover for the benefit creditors 
much the amount the gift might necessary, less such 
credit the donee might legally entitled receive virtue his 
claim against the estate. However, retrial this case, the admin- 
istratrix unable determine and allege and prove the amount 
debts, that question may held abeyance, without any judgment 
the trial court, sustaining the validity the gift, operating res 
judicata against the administratrix any future right receive 
payment the necessary amount under the rules stated. 
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GIFT INTER VIVOS CHECKS 


Brashears’ Adm’r Oder, Court Appeals Kentucky, 165 
Rep. (2d) 801 


establish gift inter vivos the evidence must show intention 
the part the donor make the gift, that the property 
delivered and accepted the donee, that the gift went into 
immediate effect and became irrevocable. 

Husband was receipt two checks the sum $136.00 and 
$120.00 respectively result business transaction. The checks 
were payable husband. Subsequently the husband 
ing the checks unindorsed him. Later, wife indorsed her 
husband’s name the checks, signed her own name and then 
deposited them her with bank where her husband 
account and whose knew that the husband was dead and 
had not indorsed the checks. Later the wife died and the administrator 
husband’s estate brought this action against the bank, where checks 
were deposited, and against the heirs wife, who died intestate. 
Defendant heirs claimed gift checks wife and that wife had 
been authorized husband indorse the checks husband’s name 
and cash them. 

was held that the facts constitute gift inter vivos were 
not shown the defendant heirs. was necessary for them 
submit evidence that there was intention the part the husband 
make the gift, that the gift was completed with nothing left 
undone, that the property was delivered and the gift came into effect 
once, and that the gift was irrevocable. The evidence the 
instant case, did not show intention husband’s part make 
gift, nor was there unqualified delivery, but only that husband 
turned over checks his wife live on. The evidence was in- 
sufficient establish gift inter vivos. 


against Mon Oder and others recover the amount checks payable 
deceased and cashed deceased’s widow after his death. Judgment 
was entered for defendant and plaintiff filed motion for appeal. 

Motion sustained, appeal granted, and judgment reversed for pro- 
ceedings consistent with opinion. 

Adams, Williamstown, for appellant. 

Harrison and Ackman, both Williamstown, for appellee. 


SIMS, C.—The question involved this appeal whether not 
Brashears made gift his wife, Mary, two checks aggregating 
$256. Webb, administrator Brashears, filed petition 
equity naming defendants the bank where Mrs. Brashears deposited 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §600. 
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the checks, the bank upon which they were drawn, and the heirs Mrs. 
Brashears, she having died intestate and personal representative 
was appointed administer her estate. defendant’s motion 
issue out chancellory was granted; the jury found there had been 
gift and the chancellor adjudged. The administrator has filed 
motion here under 21.060 (950-1, S.) for appeal. 

The motion for new trial contains fourteen grounds and appellant 
almost many reasons why the judgment should re- 
versed, but only necessary that four them considered: The 
answer the heirs amended does not allege facts constituting gift 
and was bad demurrer; the plea that the proceeds the checks 
were used pay the wife’s funeral expenses constituted 
the proof does not establish gift; the instructions were erroneous. 

Both Mr. and Mrs. Brashears previously had been married and each 
had children former marriages. children were born their 
union and Nov. 19, 1923, they entered into post nuptial contract 
whereby each waived all rights the property the other owned might 
subsequently acquire. Mr. Brashears was years age when died 
April 13, 1935, the result stroke suffered the 
foregoing week. had suffered previous stroke 1929, and there 
some evidence that left his right arm and hand impaired that 
could not write, even sign his name. Other testimony the 
effect that the first stroke left permanent impairment his mental 
physical faculties. But there dispute that signed and executed 
will Jan. 1935. 

Mr. Brashears resided farm from which sold two truck 
corn Feb. 16th and 22nd, 1935, Grubbs, who paid him 
with two checks bearing those dates, the first being for $136 and the 
second for $120. The checks were payable Mr. Brashears and re- 
mained his home unendorsed from February until after his death 
April 13, 1935. April 30th, following, Mrs. Brashears endorsed 
her deceased husband’s name the checks, then affixed her signature 
and deposited them her credit the Union Bank Glencoe, where 
her husband had carried account and whose cashier, Ohlen Stewart, 
knew that Mr. Brashears was dead and that had not endorsed either 
check. 

Mrs. Brashears died May 1935, and subsequently the administrator 
brought this action above indicated against the two banks and her 
heirs recover the amount the checks, $256, with interest from Feb. 
28, 1935. The answer the heirs attempted plead gift the checks 
their mother this language: 


Brashears turned over said checks his wife, Mrs. Mary 
Oder Brashears during his life time and told her use the money 
live on, and that the same became the individual property the said 
Mrs. Mary Oder Brashears.’’ 
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The amended answers averred: Brashears authorized his 

place his signature said checks endorser and gave them 

her that she was the wife the said Brashears and 

such, and under his authority had the right endorse his 
and said checks.’’ 

second paragraph the amendment averred the checks were 
applied the funeral expenses the wife, and the event the court 
should hold that the money was not hers ‘‘she subrogated the 
rights the undertaker’’ the theory presume, that her husband 
was liable for her funeral expenses. 

Gernet Liberty Nat. Bank Tr. Co., 284 Ky. 575, 145 
522, enumerates six facts necessary constitute gift inter vivos among 
which are: intention the part the donor make the gift; 
the gift must completed with nothing left undone; the property 
must delivered and the gift must into effect once; the gift 
must irrevocable. The allegations above quoted from the answer 
amended not show intention Mr. Brashears’ part make 
gift; nor they show unqualified delivery, but only that ‘‘turned 
over said checks his wife live on.’’ The allegation ‘‘he gave 
them but conclusion the pleader. Facts should have 
been alleged which law constitute gift. The allegation that 
authorized her endorse his name the checks was not averment 
intention make gift that went into immediate effect and 
was irrevocable. The pleadings the heirs not state facts necessary 
constitute gift inter vivos numerated Gernert Liberty Nat. 
Bank Tr. Co., supra. 

The plea the second paragraph the amended answer that the 
proceeds the check were applied the funeral expenses his wife 
was likewise bad upon demurrer. true the husband liable for 
the funeral expenses the wife both common law and under our 
statutes, 404.010, 404.020, 404.040 (K. 2127, 2128 and 
2130) Palmer Turner, 214 Ky. 32, 1017. But are cited 
case, and have found none, holding the husband’s estate liable 
for the widow’s funeral expenses. Following Sullivan Horner, 
Eq. 299, 411, Colovos’ Adm’r Gouvas, 269 Ky. 752, 108 
820, 113 871, held the husband’s estate was liable 
for the funeral expenses his wife and children who died synchron- 
ously with him the same automobile accident. The distinction 
apparent between the instant case where the wife survived the husband 
three weeks, and the Clovos case where was impossible determine 
who predeceased the other, that unnecessary discuss 

The court should have sustained the general demurrer the answer 
and both paragraphs the amended answer, since neither pleaded 
facts sufficient constitute defense the petition. 
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Nor was the evidence introduced the heirs sufficient take their 
case the jury. They rely upon the testimony but two witnesses, 
Sasher Beach and Fred Carlton, establish the gift. Beach, grandson 
Mrs. Brashears, was present Feb. 16th when Mr. Brashears took 
the $136 check the house and handed his wife. When asked 
what Mr. Brashears said, Beach testified, ‘‘He just handed her 
and said they could live that.’’ Carlton’s testimony was that 
speaking the amount corn was selling, the old gentleman said, 
hope brings enough pay (his wife). 

establish gift inter vivos the evidence must show among other 
things intention the part the donor make the gift; that the 
property was delivered and accepted the donee; that the gift went 
into immediate and absolute effect and became irrevocable. Combs 
Roark’s Adm’r, 221 Ky. 679, 299 576; Moore’s Adm’r Edwards, 
248 Ky. 517, 915; Hay’s Adm’r Patrick, 266 Ky. 713, 
805. such gifts may the means perpetrating fraud, 
the evidence establish their esesntial elements must clear and 
Hale Hale, 189 Ky. 171 224 1078; Foxworthy 
Adams, 136 Ky. 403, 124 381, S., 308, Ann. Cas. 
1912A, 327, and where the gift asserted for the first time after the 
death the donor, and especially where confidential relation existed 
between the donor and the donee, has been written, ‘‘such undeviating 
requirements are doubly Hay’s Adm’r Patrick, supra [266 

When tested the rules announced the authorities just referred 
to, patent that the testimony Bearch and Carlton did not entitle 
the heirs Mrs. Brashears have submitted the jury the question 
whether not gift these checks was made her her husband. 

The instructions given the court were erroneous that they told 
the jury find whether not the checks were given Mrs. Brashears 
without telling them what constituted gift. The instructions did not 
tell the jury that delivery the checks was necessary, nor did they 
embody the element intention the part the donor. Stanley’s 
Instructions Juries, 402, 403, pp. 495, 496; Jones Jones, 102 
Ky. 450, 412, Ky. Law 1516; Holland Pearson, 271 
Ky. 115, 111 581. 

Appellees put much reliance Stephenson’s Adm’r King, Ky. 
425, Am. Rep. 173, but the only comfort they can obtain from that 
opinion that gift may made notes without endorsing them. 
But not appellant that gift inter vivos notes 
checks third person may not made without the payee’s endorse- 
ment all the elements necessary constitute gift are present. 
61, 659; Jones Jones, 102 Ky. 450, 412, Ky. 
Law Rep. 1516; York’s Ancillary Adm’r Bromley, 286 Ky. 533, 151 
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2d, page 32. Appellant not complaining that the failure the 
donor endorse the checks defeated the gift, but that there was 
utter failure the part the heirs plead prove the elements here- 
tofore mentioned which are necessary constitute gift inter vivos. 

not deemed necessary discuss the liability the two banks 
since Mrs. Brashears’ estate appears solvent; and the event 
gift established, ultimate liability will rest there, against the heirs 
the extent that they inherited from their mother. Besides, the liability 
the two banks well established under the Negotiable Instrument 
Act, KRS 356.001 seq. (K. 3720b-1 seq.), that unlikely 
real controversy will develop between the administrator and them, 
between the two banks 

Should there another trial and should the heirs amend their answer 
properly plead gift, yet the evidence substantially the 
same the second trial that adduced the first, the court will 
direct verdict favor the administrator the conclusion the 
heirs’ proof. The motion for appeal sustained, the appeal 
granted and the judgment reversed for proceedings consistent with this 
opinion. 


VALIDITY NOTE DETERMINED PLACE 
DELIVERY FOR VALUE 


House Lefebvre, Supreme Court Michigan, Rep. (2) 487 


The validity note executed wife surety for her husband 
state wherein the wife has legal capacity contract, but 
delivered for value another state where the contract valid 
determined the laws the place where the note first delivered 
for value. 

Defendants, husband and wife, makers promissory note, were 
residents Michigan, and the payee resident Ohio the time 
the execution and delivery the note. Wife signed the note 
Michigan the request her husband and the latter personally 
took the note Ohio and there delivered payee. Payee then 
delivered husband $3,000 cash, being the consideration for the 
note. Defendant wife did not receive any the proceeds for her 
own use and was agreed that she was surety for her husband. 
Plaintiff, administrator payee, brought this action against the 
defendant wife. The latter contended that the contract was 
Michigan contract because the transaction far she was con- 
cerned was completed Michigan and under the Michigan Law 
she did not have legal capacity bind herself, and thus the note 
was void all jurisdictions. 
similar decisions see Banking Law Journal Digest (Fifth 

Edition) §24. 
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was held that although the note was unenforceable Michigan, 
was enforceable under the laws Ohio, inasmuch the de- 
termining factor which fixed the place the contract was the place 
where the note was first delivered for value. The parties intended 
the note delivered Ohio. was delivered there for value 
and upon delivery became binding contract. Under the laws 
Ohio the contract was valid and binding obligation against de- 
fendant wife. 


Action James House, ancillary administrator the Estate 
Salvail, deceased, against Cora Lefebvre note. From 
judgment for plaintiff, the defendant appeals. Affirmed. 

Before the Entire Bench. 

John Murphy, Detroit, for defendant-appellant. 

James Wilson, Detroit (Rosenburg, Painter Navarre, 
Jackson, counsel), for plaintiff-appellee. 


SHARPE, J.—This case involves action upon promissory note. 
The facts have been stipulated and are follows: 

about April 20, 1927, Arthur Lefebvre and Cora Lefebvre 
executed the following promissory note: ‘‘Toledo, Ohio, April 20, 1927, 
ninety (90) days after date promise pay the order 
Salvail, three thousand and no/100 ($3,000) dollars Toledo, rate 
per cent per annum. Value received. (Signed) Arthur Lefebvre, 
Cora Lefebvre.’’ 

the time the note was executed and deliverd, the makers were 
residents Michigan and the payee was resident Ohio. The note 
was executed Lefebvre the city Detroit, Michigan, 
the request her husband, Arthur Lefebvre. was taken personally 
Mr. Lefebvre the city Toledo, Ohio, and there delivered 
Salvail. this time, the consideration for the note, e., $3,000 
was delivered Salvail Lefebvre. Defendant, Cora 
Lefebvre, did not receive for her own use any the cash proceeds 
the note; and agreed that she was surety for her husband 
the note. 

Salvail died May 15, 1928, resident Ohio and James 
House was appointed ancillary administrator his estate the 
probate court Wayne county, Michigan, and brought this action 
against Cora Lefebvre the note. was also stipulated the 
court that certain payments had been made the note, and 
that there was due and owing $4,650 principal and interest plus six 
per cent interest from December 20, 1939. 

was stipulated both parties: 


the legal issue determined the court whether, 
under the facts stipulated above, the said contract Ohio contract, 
whether said contract Michigan contract. 
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said contract Ohio contract, shall construed 
according the laws the state Ohio and under the laws the 
state Ohio, said contract valid and binding obligation against 
defendant, Cora Lefebvre, and plaintiff entitled judgment 
this court. 


said contract Michigan contract shall construed 
according the laws the state Michigan and under the laws the 
state Michigan said contract unenforceable against Cora 
Lefebvre, and defendant entitled judgment this court.’’ 


The trial court held: ‘‘It opinion the instant case that the 
law the state the delivery the note controls. True, the defend- 
ant after executing the note Michigan turned over her husband 
Michigan but for delivery Ohio. She must deemed have 
understood the nature the transaction and the fact that the note was 
delivered Toledo, Ohio, where the money was paid her 
husband. Defendant’s husband was the agency the means trans- 
mittal which defendant’s delivery the note Toledo, Ohio, 
characterized the transaction Ohio 

Defendant contends that the contract Michigan contract because 
the transaction far she was concerned was completed and 
terminated Michigan; that she did not have the legal capacity the 
State Michigan bind herself her separate estate signing the 
note; and that far her separate estate concerned, the note was 
void all jurisdictions, 

Defendant relies upon University Chicago Dater, 277 Mich. 658, 
270 175, authority bar recovery upon the note, while plain- 
tiff relies upon Palmer National Bank Van Doren, 260 Mich. 310, 
485; State Ohio rel. Fulton Artie Purse, 273 Mich. 
507, 263 874; and State Ohio rel. Superintendent Banks 
Eubank, 295 Mich. 294 166, 167. 

well settled that the capacity married woman contract 
governed the law the place making the contract rather than 
the law her domicile. Palmer National Bank Van Doren, supra, 
and casés cited therein; State Ohio rel. Fulton Artie Purse, 
supra. 

The determination the place making termed the authori- 
ties question ‘qualifications’ (see Lorenzen, ‘The Theory 
Qualifications and the Conflict Laws,’ Col. Law Rev. 274), and 
preliminary question governed the law the forum. State 
Ohio rel. Fulton [Artie] Purse, 273 Mich. 507, 263 874; 
Beale, Conflict Laws [p. 1046], 311.2; American Law Institute, 
Restatement Conflict Laws [p. 395], 311.’’ State Ohio rel. 
Superintendent Banks Eubank, supra. 

Nor does University Chicago Dater, supra, hold contra thereto. 
that case, Mrs. Price, resident Michigan, signed trust deed 


= 
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and certain promissory notes Michigan. They were mailed plain- 
tiff Chicago where, after some delay, the loan was made and the 
money paid over check made payable Mr. and Mrs. Dater and 
Mr. and Mrs. Price which was cashed Chicago, Illinois. The 
majority opinion stated: 


instant case does not involve conflict laws relative the 
construction, force, and effect the instruments, signed executed 
one state performed another, but that capacity Mrs. 
Price enter into such obligation this 

[this governed] the law Michigan, clear, and 
not disputed, that defendant has personal liability the note, 
recoverable from her separate estate. 

Assuming, however, that the Michigan law the forum the 
case governed the law Illinois, presents the unique situation 
the realm conflict laws, that the law Illinois, Burr 
Beckler, 264 Ill, 230, 106 206, 1916A, 1049, Ann. Cas. 
1915 1132, the case governed the law Michigan.’’ 


State Ohio rel. Fulton Artie Purse, supra [273 Mich. 
507, 263 875] Maude Purse and Lida Purse while domiciled 
Michigan signed note which was payable Ohio, sureties for their 
husbands. The wives signed the note Detroit and then was delivered 
for value Toledo, Ohio. The issue was whether the contract was 
Ohio Michigan contract. there said: ‘‘The place contracting 
was Ohio, where the note was delivered and the transaction closed.’’ 
See also, Lucas’ Estate, 272 Mich. 261 117. 


State Ohio rel. Superintendent Banks Eubank, supra, 
the defendants, husband and wife, executed renewal note Detroit 
and mailed the same the payee, Ohio bank. there said: 


controlled the determination the place making 
the renewal contract which embodied the purported authorization for 
the entry judgment, for the validity contract determined 
the place making. Generally speaking, contract deemed 
have been made the State where the last act necssary 
binding agreement took place. Goodrich, Conflict Laws, 1st Ed., 
218; Beale, Conflicts, 1045; Williston Contracts, Rev. Ed., 
97; American Law Institute, Restatement the Law Contracts 
[p. 80], 74; Holder Aultman, Miller Co., 169 81, Ct. 
269, Ed. 669; Johnston Industrial Commission, 352 74, 185 
324]. the case promissory note, the place contracting 
where the note first delivered for value. American Law Institute, 
Restatement Conflict Laws [p. 401], 320. Beale Conflict 

however, not the only requisite the creation 
contract negotiable instrument. Value must given, and until, 
therefore, there has been delivery for value, the instrument cannot 
said have had any 


value the keynote its 
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follows that the place contracting contract nego- 
tiable instrument, the obligation the maker, the drawer, the 
endorser, the place where, after the signature the party question, 
the instrument first delivered for value. Since one bound 
the mere signature the instrument, the place where may have 


been dated, executed, signed immaterial.’ 


... dealing with negotiable instrument, and delivery for 


the bar, the note, while signed Michigan defendant 


was intended for delivery Ohio. was delivered there for value and 
upon delivery became binding contract. therefore ‘‘Ohio 
contract’’ and such must construed Ohio law. 


WHAT CONSTITUTES CONSIDERATION 
NOTE WITHIN USURY LAWS 


Finn Alexander, Court Civil Appeals Texas, 165 Rep. 
500 


The releases purporting release finance company from all 
claims for any usury theretofore collected given debtor part 
consideration for further advance which interest excess 
legal rate was charged were void not supported any considera- 
tion, and, hence, could not preclude debtor from asserting claims 
for usurious interest theretofore collected. 

Defendant, finance company, consideration the advance 
$49.60 and $13.10 received from the plaintiff note 
executed the plaintiff the sum $78.60 and release 
claim against the defendant for sum excess $100. This identical 
procedure was followed later transaction between plaintiff and 
defendant. Plaintiff brought this action against defendant for 
recovery double the amount alleged usurious interest paid de- 
fendant. Defendant pleaded the two releases executed the plaintiff. 

was held that plaintiff could properly recover double the amount 
the alleged usurious interest collected defendant. Any con- 
sideration aside from the promise the plaintiff repay the 
principal sum was compensation for the use the money loaned and 
constituted interest within the meaning usury statute. The releases 
allegedly releasing the finance from all claims for any 
usury theretofore collected did not constitute good con- 
sideration for the releases. The releases statute were utterly void. 


Suit Alexander against Finn, doing business 
Border Finance Company, for double amount usurious interest 


similar decisions see Banking Law Journal Digest (Fifth 


Edition) §§1564-1589. 
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allegedly collected.. From judgment for the plaintiff, the defendant 
appeals. 

Certified question answered, 163 714. 

Cunningham, Ward Cunningham, Paso, for appellant. 

Carlton and Travis White, both Paso, for appellee. 


PRICE, J.—This appeal from the judgment the County 
Court Law Paso County. Alexander, plaintiff, recovered 
against defendant, Finn, doing business the Border Finance 
Company, the sum $206, together with foreclosure attachment 
lien certain personal property. Defendant has perfected this appeal. 

The parties will here designated they were the trial court. 

Plaintiff’s alleged cause action was for double the amount 
usurious interest paid the defendant within two years next prior the 
filing his petition. Among other defenses, defendant pleaded two 
written releases alleged have been executed and delivered 
defendant. The trial was before the court, and the demand the 
defendant findings fact and conclusions law were filed. These 
findings and evidence careful consideration the facts 
and the law applicable thereto. Their thoroughness enables state 
the ultimate findings with great brevity. 

The court found that defendant had collected during the relevant 
two years the sum $103 usurious interest. This finding amply 
sustained the evidence, and matter fact not assailed 
defendant. The judgment correct the amount recovery, unless 
the two releases pleaded defendant released the cause action 
asserted the plaintiff. Article 5073, 1925. 

These two releases are dated, respectively, April 21, 1939, and 
September 23, 1939, are general form, and purport release all 
usury theretofore collected defendant. The last clause each release 
tion advance further money which have 

April 21, 1939, plaintiff executed and delivered defendant 
note the sum $78.60, payable installments $13.10, payable 
the 5th and 20th each succeeding month until paid. Plaintiff received 
eredit for $13.10, installment purporting due another 
usurious transaction, and $46.90 cash. Eighteen dollars and sixty 
cents represented part the interest charged for the loan. part and 
the same transaction plaintiff executed and delivered the 
release question. The release September 23, 1939, related 
almost identical transaction. Everything hereafter said regard 
the release April 21, 1939, applies the release 
September 23, 1939. 

out account the fact that the note matured installments, 
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plaintiff promised pay $18.60 interest. This far excess the 
legal contractual rate interest, and taking into account the fact that 
the note matured installments, represents gross extortion usury. 
This not all plaintiff paid for the use this money. further 
consideration released valid cause action for usurious interest 
theretofore paid defendant. 

the compensation allowed law fixed the 
parties contract for the forbearance detention money: 

interest’ that interest which agreed upon: and 
fixed the parties written contract, not exceed ten per cent 
per annum. ‘Usury’ interest excess the amount allowed law; 
all contracts for usury are contrary policy and shall 
Article 5069, 1925. 

Article 5071, 1925, provides substance that all written con- 
tracts which may any way directly indirectly provide for 
rate than ten per cent shall void and effect the 
extent the interest. 

Usury may property well money. Taylor Sturgis, 
Tex. Civ. App. 270, 538; Stewart Briggs, Tex. Civ App., 
190 221; Palmetto Lbr. Gibbs, 124 Tex. 615, 


Likewise, take it, that fundamental that interest may 
paid 


Suppose this case, instead releasing the obligation defendant, 
plaintiff had assigned cause action for usury held against third 
party, could hardly said that same was not paid compensa- 
tion for the money. Here plaintiff has released good and valid cause 
action defendant. Defendant could hardly complain that the court 
did not ascertain the value the release and award plaintiff double that 
value; such relief was fact not sought. 


Under our view this matter defendant, consideration the 
advance cash $49.60 and credit $13.10, received, first, plaintiff’s 
note the sum $78.60, release valid claim against him 
sum excess $100. The consideration for note, viewed from the 
standpoint the payee, the maker’s promise repay the principal 
with interest, and that any consideration aside from the promise the 
maker repay the principal sum compensation for the use the 
money. other words, interest within the meaning the statute. 
This contract was valid only the extent the promise repay the 
principal. The principal the amount actually received. 

gave careful consideration the cases Cotton Beatty, Tex. 
162 W., 1007, and Employees Loan Co. Templeton, Tex. 
Civ. App., 109 774, and the case Smith Brewer, Tex. Civ. 
App., 149 262, and still adhere our views there expressed. 
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the case Cotton Beatty, supra, writ error was granted 
the Supreme Court (170 XIX), but later dismissed for want 
jurisdiction XVI). The case originated the County Court, 
and presume that this was the ground the dismissal. The endorse- 
ment made the Supreme Court granting the writ has been made 
available us. was follows: ‘‘We incline the view that the 
usurious loan did not constitute good consideration for the release.’’ 
The release, under the express provisions the salute, was utterly void. 

Defendant moves quash the writ attachment this case upon 
the grounds that the cause action was one for the recovery penalty 
the sum $218, and was liquidated amount, and suit against 
Finn, nonresident person, upon whom personal service could 
obtained within Paso County. obtain the attachment, plaintiff 
made affidavit that defendant was nonresident the State Texas. 
Such being the affidavit, attachment might lawfully issue whether the 
amount claimed the action was for tort contract. There 
merit the assignment, and same overruled. 

Defendant has moved that certify this case the Supreme Court. 
The questions involved are important. realize that what have said 
conflicts with what has been said the two cases discussed our 
opinion. However, shall pass the question and decide upon the motion 
for rehearing whether not the case shall certified. 

The case all things affirmed. 


GIFT TRUST JOINT BANK ACCOUNT 


Northcott Livingood, Court Appeal Louisiana, Southern 
Rep. (24) 401 


Where depositor changes his account the account himself 
and another and such other person survives depositor, survivor must 
show his right the fund based upon gift trust. 


January, 1938, decedent opened checking account bank 
with deposit $1,000. From January June, 1938, the decedent 
made several withdrawals from this account. June, 1938, the 
decedent and the defendant signed and delivered the bank joint 
card which the following was printed: ‘‘All deposits 
made either any time the credit the above 
account shall made under the names all, and all funds therein 
shall all times payable either payable either the 
survivors, whether the other others living not.’’ The ledger 
sheet the bank account showed have been the name 


similar decisions see Banking Law Journal Digest (Fifth 
§§425, 463. 
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decedent Jannett Livingood, the defendant. The defendant’s 
name was added after decedent’s name. Subsequent June, 1938, 
all deposits except one $10 were made for the account the 
decedent. also appeared that subsequent June, 1938, and until 
decedent’s death there had been many withdrawals decedent 
but not single deposit made the defendant. Plaintiff and 
defendant both claimed the balance $300 left deposit with 
bank. Plaintiff claimed balance account adopted son and 
legatee decedent, 

was held that the mere addition the name the 
bank account and itself was insufficient establish defendant’s 
right survivor joint account. Moreover the court found that 
the defendant had not been able prove that she made any con- 
tribution the account. From the evidence appeared that the 
joint account was consented and arranged the decedent for 
convenience withdrawals and possibly was attempted donation. 
Therefore order claim any rights the bank account the 
defendant had prove either gift trust. The court found that 
there was instrument properly notarized required law 
transfer title the credit the bank means gift and that 
inasmuch the defendant had not made any contribution the 
account, nothing passed the defendant upon the death the 
decedent which the defendant could claim trust. The court 
found the plaintiff the owner the $300 the bank account. 


Action Arnold against Mrs. Jeanette Livingood and 
another determine ownership sum money credit Charles 
Monde’s checking account First National Bank Shreveport, 
date death said Monde. The bank paid amount deposit 
into registry court. From judgment for plaintiff, named defendant 

Judgment amended. 

Robert Roberts, ahd George Conger, both Shreveport, for 
appellee. 


suit has for its objective determination 
the ownership $310 the credit Charles Monde’s check- 
ing account the National Bank Louisiana, 
January 26, 1942,. date his death. 

Plaintiff the adopted son and universal legatee the deceased, 
while defendant, Mrs. Jeanette Livingood, his sister and nearest kin. 

The pleadings that plaintiff. and each 
her assertion. ownership $140 the deposit: under alleged con- 
tract creating joint bank account between her and the deceased with 
the right survivorship; or, the alternative, $70 thereof under said 
The bank had no-interest the ownership the deposit and 
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relieved itself from the litigation and liability for costs, ete., deposit- 
ing the amount into the court’s registry paid paid whom due. 

The lower court held that the entire deposit belonged the deceased 
his death and gave judgment for plaintiff prayed for him, and 
defendant appealed. 

the First National Bank Shreveport, Louisiana, with deposit 
$1,000. Three checks against the account, the last being paid 
February 26, 1938, reduced the deposit $441.36. April 18, 1938, 
made deposit $50, which raised the balance $491.36. The 
remained this until June 23, 1938, when the de- 
the defendant signed and delivered the bank joint 
account card whereon printed the following, wit: ‘‘All deposits 
made either any time the credit the above account 
‘shall made under the names all, and all funds therein shall all 
times payable either payable either the survivors, whether 
the other others living 

The following the account’s condtion during the period 
between June 23, 1938, Monde’s death, viz: 


After June 23, 1938: 


Checks Date Deposits Balance 
50.00 Aug. 441.36 
50.00 Oct. 391.36 
50.00 Nov. 341.36 
Jan, 35.00 235.00 
Feb. 10.00 245.00 
15.15 Feb. 229.85 
14.85 Aug. 215.00 
Sep. 25.00 240.00 
Nov. 10.00 270.00 
Jan. 15.00 310.00 

$321.36 


copy the individual ledger sheet bringing the account and 
including August 27, 1938, discloses have been the name 
Monde Jannett Livingood, 1743 Line Avenue, Shreve- 
port, Louisiana’’ This was brought about simply typing ‘‘or Jannett 
Livingood’’ the ledger sheet after Monde’s name. Thereafter 
ledger sheets show the account have been the name the deceased, 
Livingood, 615 Euclid Avenue, Shreveport, 
Mr. Dorman, Vice-President the bank testified that the account 
all times after June 23, 1938, was joint; that the change the ledger 
sheets was the result typographical error. 
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Each deposit after June 23, 1938, excepting that $10 Novem- 
ber 13, 1941, the deposit slips show, was made for the account 
Monde. Three the slips are the handwriting Monde. 
The deposit slip for the excepted $10 reads for the account ‘‘C. 
Monde and Jeannette Livingood,’’ and the handwriting 
the deceased. effort was made prove who signed the six checks 
against the account aggregating $321.36. will observed after 
June 23, 1938, checks against the account exceeded deposits $181.36. 
The deposits for this period amounted only $140. 

From defendant’s present position clear that she concedes that 
the joint account operated only prospectively. That is, that did not 
comprehend nor affect the deposit the deceased’s eredit prior 
June 23, 1938. 

Appellee’s counsel brief and orally state that the learned judge 
held that defendant had not satisfactorily proven that she made any 
contributions the joint account; that the testimony adduced sup- 
the contention that her funds whole part made some 
the deposits after June 23, 1938, was too vague and indefinite serve 
the basis for judgment. are not prepared differ with this 
factual finding. certainly not manifestly incorrect. 

The deceased owned residence Municipal No. 1743 Line Avenue 
the City Shreveport, which, save room for himself, leased out. 
He, therefore, had monthly income, the exact amount which 
not shown. Mrs. Livingood resided with her husband, Livingood, 
615 Euclid Avenue said city. 

The only testimony offered prove that Mrs. Livingood contributed 
the joint account that herself and husband. She testified that: 


From and after that date, June 23, 1938, did you contribute 
any funds that went the that account? did occasionally 
when came down and ate lunch with and said was going 
the bank would give him ten twenty dollars.’’ 


contributions the joint account and the reason for 
its creation, she testified 


What was the purpose this joint account, Mrs. 
was for Charles and take trip, Pennsylvania where 
were born, some time. 

From the time the opening the account were you saving 
and making contributions the account for that purpose? Yes, for 

Mr. Monde, your brother, would call you for funds 
would come and tell was going put little and would 
give him much could and Mr. Livingood understood was for 
that purpose, for our trip, some time.’’ 
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Mr. Livingood corroborated his wife’s testimony and added that 
also gave the deceased money ‘‘put the bank this 

not without unusual significance that while the joint account was 
created June 23, 1938, assertedly for the purposes above mentioned, 
deposit the account was made until January 1940, period 
nearly nineteen months, whereas for the same period $291.36 were with- 
drawn. Mrs. Livingood testified that from the opening the joint 
account she made contributions it. The record positively shows that 
the account instead becoming sinking fund finance the contem- 
plated trip Pennsylvania, was being regularly depleted with- 
drawals,—these exceeding deposits $181.36. passing strange that 
the joint account, created for the purposes stated the Livingoods, for 
long period was not augmented single deposit. That does not 
argue strongly for the asserted yearning visit the old birthplace. 
Why would the decedent wish create joint account accumulate 
funds for visit Pennsylvania when, all the while and his death, 
had ample funds bank defray the expenses such 
are unable perceive any reason for doing. 


our opinion that the joint account was consented and arranged 
the decedent simply for convenience withdrawals and possibly was 
attempted donation. Defendant doubtless had the right check 
against the account for the benefit the decedent, and possibly for her 
own uses. She time had any proprietary interest the account. 

contended the defendant that the stipulation the joint 
account that all funds said account ‘‘shall all times payable 
either payable either the survivors whether the other 
others living not,’’ means that the ownership the balance said 
account devolved upon her survivor; and support this contention 
common-law authorities and Act No. 188 1908 are cited. Common- 
law authorities are not pertinent view our own laws governing such 
transactions. Nor think the cited act sufficient its provisions 
afford defendant any relief. 

Having reached the that defendant made contribution 
the joint account pertinent query: what possible right 
she claim own the $140 any part it? American Jurispru- 
dence, Folio 300 seq., general terms, discusses this question. says: 


money belonging one person deposited the account 
himself and another, where money deposited the owner his 
own: account changed the account himself and another, the 
relation which thereby created depends primarily upon the intention 
the depositor. may that such deposit made for the mere 
withdrawals, with intention passing title from the 
depositor, may that the intention was create joint interest 
the other depositor either presently the death the depositor. 
involving such deposits, questions frequently arise concern- 
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ing the right the one other than the original owner the fund upon 
the death the original owner. Apart from the contract theory, which 
comparatively rare, this leaves the title the survivor rest upon 
gift, trust, bequest. The bequest drops out consideration, because 
not claimed that the transfer the requisite form constitute 
valid bequest, there compliance with the statute wills. 
There thus remain two theories, upon one the other which the 
right the survivor the fund must based, i.e., gift trust. Unless 
the survivor can show title one these ways, his claim must fail.’’ 


almost equally clear that defendant has right any 
said deposits under title gift donation inter vivos, because 
indispensable the transfer title credit gift donation that 
the instrument intending accomplish such result notarial form. 
Civil Code, Article 1536. credit bank not corporeal movable and 
for this reason its transfer another may not effected manual 
gift. Civil Code, Article 1539. 

Counsel for plaintiff say that the lower court predicated the legal 
phase its decision upon Vercher Roy al., 171 La. 524, 131 So. 
658, 659. Defendant’s counsel argue that this case not pertinent 
because therein bank’s certificate deposit was involved, whereas 
the present case the right survivor under contract the issue. 
close study the Vercher case, think, reveals that the principles 
therein announced have application the facts the case bar. The 
opinion that case discloses that Emile Vercher, about one month prior 
his death, deposited the People’s Bank Natchitoches, Louisiana, 
$2,600 and received therefore certificate deposit payable himself 
case his death Laura Roy,’’ daughter. Upon Vercher’s 
death Laura Roy refused deliver the certificate deposit the 
administrator the succession, contending that under its plain wording 
she became the owner thereof Vercher’s death, and was entitled 
the amount maturity from the bank. contentions were 
rejected the lower court and the Supreme Court. The Supreme 
Court held that the certificate deposit was not incorporeal movable 
and, therefore, not subject. transfer manual gift; that simply 
evidenced credit Vercher the bank, obligation its part 
pay, which could only transferred instrument the form 
(notarial) law. 

the Vercher case the certificate deposit plainly stated that 
should payable third person the death the payee. Here, 
the contention that the joint deposit card stipulates that any balance 
account the death one the parties, shall paid the sur- 
vivor. both cases contemplated that the ultimate right the 
third person the fund represented the credit should arise come 
into existence only upon the death the other. 


Sag 
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course, the deposit should not defendant under trust title. 
such contention made nor could successfully made under 
the facts the case, view our own laws governing same. 


does not appear that Act No. 188 1908 has received judicial 
interpretation. This act provides that when deposit bank has 
been made under the names two more persons, ‘‘payable either 
payable either the survivors, such deposit, any part thereof 
any interest dividend thereon, may paid either said persons, 
whether the other others living not.’’ The act further provides 
that any such payment the depositary bank shall discharge from 
all liability such. 

seems fairly clear that this act simply vests the depositary bank 
discretion cases falling within its terms; such bank pay the 
deposit the survivor survivors not sees fit. does make 
payment the survivor survivors recourse thereafter may 
had upon the bank for having done so. This does not mean that 
such payment the right ownership whole part the deposit 
the heirs deceased recourse against the one whom payment 
made are any extent abridged affected. simply means that 
when the bank makes such payment the survivor survivors 
fully protected for having done so, and thereafter all rights the 
amount thus paid are relegated future action, any, among the legal 
owners claimants thereof. 

Rules governing the common-law relation joint tenancy and 
tenancy common have application case this character arising 
this state. Ownership property, real personal, this state 
may arise only the manners expressly established and recognized 
its laws; and divestiture such ownership may effectuated. only 
the manner and form them directed. 

Lastly, appellant complains the judgment that personam 
and condemns her pay interest from judicial demand. Plaintiff did 
not pray for any interest whatever and, course, entitled none. 

Appellee has not had possession the $310. and has been 
since the early stages this suit the custody the court. Appellee 
the owner the amount and judgment decreeing and ordering 
the clerk court pay over him will meet legal requirements. 

Therefore, the judgment appealed from amended deleting there- 
from the award interest from judicial demand, and decreeing 
plaintiff the owner and entitled have paid over him the 
$310 the registry the court, and ordered. Appellant cast 
for all costs. 


¥ 


LEGAL QUERIES AND ANSWERS 


Paper 


Digest. 


Altered Check 


check was altered date that the alteration was apparent 
the face the check. the purchaser holder due course? 


Under such circumstances, the purchaser put upon notice 
the alteration and not holder due course. Dunbar Iowa State 


Effect Blank Indorsement 


renders the instrument payable bearer and negotiable 
delivery. L., 34. 


Consideration 


pre-existing debt sufficient consideration support promis- 
sory note? 


Yes. L., Sec. 25. 


Delivery 
Does the delivery check one two more payees operate 
Yes. Springfield First National Bank, 205 Supp. 492. 


Deposit Check Mail 

deposit check mail constitute delivery 

Yes. Delivery check may made mail. depositing 
the mail, with the intent that shall transmitted the 
payee the usual way, the maker parts with his dominion and control 
over it, and delivery legal contemplation complete. This espe- 
cially true certified check. Raskin, Ga. 161 Rep. 
363. Brady Bank Checks, Supp. 33. 


Editor’s note: Answers questions may not applicable all jurisdictions. 
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Filing Inventory 


Can testator, provision his will, exempt his executor from 
filing inventory? 


Digest. 


Guaranty 


guarantor without formal acceptance the part the person 
whose favor the guaranty made? 


Yes. But mere offer guaranty not binding until notice 
its acceptance communicated the person making the guaranty. 
Abbott National Bank Commerce, Okla., Pac. Rep. (2d) 886. 


Incomplete Instruments 
Does the failure fill the pronoun the space 
provided therefor promissory note render the note non-negotiable? 


No. Securities Investment Co. Harrod Bros., Ky., Rep. 


Indorsement “Without 
one who indorses without recourse note signed minor 
liable the holder the latter unable collect from the maker? 
Yes. indorser without recourse warrants the capacity all 
prior parties contract. Commercial Credit Co. Ward Son Auto 
Co., Ala., 109 So. Rep. 574. 864. 703 Digest. 


Negotiability 


conditional sale note authorizing the holder case default 
payment retake and sell the property for which the note was given 
and deduct various expenses connection therewith negotiable? 

No. Such instrument requires the doing something addi- 
tion the payment money, contrary Section the Negotiable 
Instruments Act. International Harvester Co. Watkins, Kans., 272 
Pac. Rep. 139. L..J. 258. 966 Digest. 


Overdrawn Account 

Will the fraudulent act officer bank neglecting 
enter overdraft checks drawn depositor prevent the bank from 
receiving the amount from the depositor? 


No. Bank Darlington Atwood, Mo., (ea) 429. 


ay 


Digest Decisions Time Presentment 
Checks 


The payee check given for valuable consideration handled 
prompt and due course. However, the drawee bank failed before the 
check could presented for payment. The payee then brought 
action against the drawer recover the amount the check. was 
held the drawer was liable for that amount. Mosher Phillips, Wash., 
213 Pac. Rep. 484. 861. 


The payee check returned the drawer claiming that was 
insufficient amount. The check was sent back the payee and this 
time the payee presented promptly but payment was refused because 
the failure the drawee bank. The check would have been paid 
presented promptly after the payee received the first time. was 
held that the presentment was sufficient time charge the drawer 
with liability. Kling Bros. Co. Whipps, Okla., 270 Rep. 79. 


Where bidder for municipal bonds, subject approval 
legality the bidder’s counsel, delivered cashier’s check the city 
deposit against its bid and the issuing bank failed while the legality 
the bonds was being investigated, was held that the loss should 
borne the bidder and not the city. National City Company Mayor, 


the following day, and presented the drawee bank 9.30 the 
following morning was presented sufficient time charge the drawer 
with liability where payment check was refused because the failure 
the drawee bank morning presentment. Geo. McFadden 
Bros. Agency Keesee, Ark., Rep. (2d) 994. 682. 


The drawer check not discharged from liability the payee 
because appears that check was received the collecting bank the 
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morning mail and that bank did not present the drawee bank 
until o’clock the because the collecting bank presented 
number checks along with the one question and further appears 
that the drawee had its vault enough cash pay the one check but 
not enough pay all them; because the check was forwarded 
the bank which the payee deposited circuitous route, further 
appearing that this was keeping with the ordinary course business 
the locality. Live Stock Shipping Asso., Mo., 
Rep. (2d) 77. 168, 186. 


unreasonable delay presentment check for payment dis- 
charges the drawer where the drawee fails the meantime. Sulsberger 


Where the holder check delays for more than two weeks 
presenting the check for payment and the bank which the check 
drawn fails the meantime, the holder will not allowed enforce 
the check against the drawer. Futrall Bowen, Ark., Rep. 588. 


Whether delay fifteen days presenting check payable 
three payees the end which time the drawee bank failed, sufficient 
discharge the drawer from liability question for the jury decide. 
Gatlin Farmers Mut. Ins. Assn., 188 Rep, 253. 56. 


One who check impliedly agrees present for payment 
within reasonable time. What reasonable time depends the 
each case. Lloyd Mortgage Co. Davis, D., 199 


postdated check need not presented for payment the day 
its date. sufficient the check presented within reasonable 
time thereafter. Philadelphia Life Insurance Co. Hayworth, 296 
Fed. Rep. 339. 730. 


The transfer check successive indorsees does not alter the 
rule that check must presented within reasonable time after its 
issuanee, the drawer will discharged from liability the check 
any loss which caused him the delay. Cellars 
Dwinnell, Mont., 285 Pac. Rep. 181. 549. 


the Interstate Commerce Commission Ruling 207, Sept. 15, 
1906, which provides that only money can received railroad 
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company engaged interstate commerce payment for transportation 
either passengers property, railroad company not required 
present check for payment within reasonable time under penalty 
discharging the drawer the event the bank’s failure. Fullerton 
Lumber Co. ete., Ry. Co., Fed. Rep. (2d) 180. 
259. 


Where check delivered the same town which the drawee 
bank located and the holder takes another town and deposits 
and payment refused because the drawee’s failure, the drawer 
discharged because the delay presentment, unless assented 
the delay. Joppa Clark Commission Co., Ore., 281 Pae. Rep. 834. 


Where debtor sends his creditor draft drawn one bank 
another and the creditor holds the draft for twelve days before present- 
ing it, during which time the drawer fails, the creditor must bear 
loss and cannot hold the debtor liable for the amount the draft. 
Commercial Investment Trust Lundgren-Wittensten Co., Minn, 216 


far the liability the drawee bank concerned, certified 
check may presented any time within the period fixed the 
statute limitations. Bulliet Allegheny Trust Co., Pa., 131 


The payee check indorsed bank for collection; the bank 
lost the check, but did not discover the loss for several months. then 
obtained duplicate, which the payee indorsed, but the drawer was then 
insolvent. was held that the indorser had been discharged delay 
presenting, and that his indorsement duplicate check did not 
create any new liability. Lewis Commercial National Bank, Tex. 


Where check presented within reasonable time after its last 
negotiation the indorser not discharged, although the check was held 
month prior its last negotiation. Columbian Banking Co. Bowen, 


Due diligence the presentment check for payment does not 
require the holder the absence special some special 
present other than banking hours for payment even 
though the holder has notice that the bank failing condition. 
Temple Carroll, Neb. 61, 105 Rep. 989. 297. 


162 THE BANKING LAW JOURNAL 


Where the holder has knowledge that the drawee bank 
failing condition, must present the check ‘‘at once the first 
opportunity.’’ does not and the bank fails the drawer will 
discharged from all liability. Blackwelder Fergus Motor Co., Mont., 
260 Pac. Rep. 734, 85; First National Bank Kewanee 
Dave Wine, Appellate Court Illinois, February 1930, 
220; Henderson Chevrolet Co., Ingle, C., 162 Rep. 219. 


BOOK REVIEW 


Credit Manual Commercial Laws (War Edition). Published 
National Association Credit Men, New York City. 848 pages, $6.50. 

Featuring the credit phases war production, the edition 
this handbook for credit men one the most important ever issued 
the years this manual has been published the National Associa- 
tion Credit Men. The War Edition presents more than 200 pages 
information about war production orders. Among the subjects covered 
the war production section are: Points Check When You Receive 
Orders for War Materials; How Prepare Invoices Save Time and 


Cut Government Red Tape; War Department Procurement 


Detemination Costs Government Contracts; Latest Revisions 
Renegotiation Regulation and Guide Procedure; New Controlled 
Materials Plan and How Suppliers May Obtain Materials; Five Ways 
War Production; Smaller War Plants WPB and How 
Helps Smaller Manufacturers. 

The Law Credit Information new feature the second 
division the War Edition the Credit Manual. This chapter tells 
how avoid possible liability when giving credit 

The section sales thoroughly revised incorporate all recent 
changes and decisions affecting contracts transactions with corpora- 
tions, partnerships and agents. 

The section collections presents not only accumulated experience, 
but last-minute rulings methods, suit-procedures, commercial crimes, 
frauds, liens and bonds. The limitations prescribed the libel laws 
defined. 

The section insolvency includes the complete text the Chandler 
Act, clear explanations its clauses and excerpts recent decisions 
its provisions. 

Other features include: New Foreign Trade Regulations, Walsh- 
Healey Act, Wage Hour Law, Robinson-Patman, Wheeler-Lea, 
Tydings-Miller Act, Fair Trade Laws, ete. Tables outlining Limitations 
for Legal Actions, Bulk Sales Law requirements, Exemptions, 
Forms used most frequently and collection work. The funda- 
mentals doing business every State the Union; the problems 
arising from recent trade barriers between the States. 
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HIS book virtually handbook 
personal consumer loans 
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“Offers usable information to banks having smalt 
loan departments and to banks that are considering 
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MERCIAL AND FINANCIAL CHRONICLE. 

“This book is filled with sound, practical advice 
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on the experience of the many banks whose opera- 
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